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_ Fidueiary Service 
- in New York. State 


With nearly three-quarters of a cen- 
tury of continuous fiduciary experi- 
ence in New York State, we are glad 
to extend to banks and trust com- 
panies in other states full co-opera- 
tion in the handling of estate and 
trust problems of their clients re- 
guiring special attention in thisstate. 


BROOKLYN TRUST 
COMPANY 


“MAI 27 Officesin & 4a 
177 Montague St.—Brooklyn Greater New York Qe) of the F.D.LC. 
New York Office—26 Broad St. 2 


One of the oidest Trust « Companies in the United States. 





New York Escrows 


If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 


Title Guarantee and Trust Company 


175 REMSEN STREET 
BROOKLYN 
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SCHOOL DIRECTORY 


“To know that which lies before us in daily life is the prime wisdom.”—Milton 


To assist fiduciaries in selecting and advising on desirable schools for their 
minor beneficiaries, Trust Companies has established a SCHOOL BUREAU. 


Authoritative and first-hand information has been obtained from numerous 
sources, and staff members have personally visited over 80 schools to assure 
careful selectivity from among the 4000 private schools. 


Write for information forms, or for dossiers of any school listed in this 
Directory. Our year of research is at your service on any special problem. 


Menlo School and Junior College 


Two Schools—Same Campus 
Near Stanford University 
Non-military Non-sectarian Non-profit 


High School Junior College 
Grades 9—12 Grades 13—14 


Students transfer to Stanford or other universities at end of 12th grade, 13th grade, 
or 14th grade, depending upon satisfactory preparation. 


Catalogs available 


Lowry S. Howard, President 
Menlo School and Junior College, Menlo Park, California 


Se You Are Cordially Invited || Riverdale Country School 
To Visit the Thirty-Second Year 


_— College preparation for boys. High college 
Near York Military Academy record. Scholarly, friendly teaching. Fireproof 

to see stone dormitory with 100 single rooms. Coun- 
try surroundings, outdoor sports, athletics. 
Proximity to New York offers unusual cultural 
opportunities in music and fine arts. Summer 
travel abroad. 


Illustrated catalog 


Cornwall-on-Hudson, New York 
FRANK S. HACKETT, Headmaster 
Riverdale-on-Hudson, New York 


350 young gentlemen being ed- 
ucated and trained to become 
future leaders of America. 

For Catalog, address the Executive Officer 


MISS HARRIS’ FLORIDA SCHOOL — For Girls 


Accredited by Southern Association 
Preparation for all leading colleges. Separate Junior Department. Invigorating life with 
outdoor class rooms, sailing, swimming, tennis. Interview arranged in the North by writing 


MISS JULIA FILLMORE HARRIS 
1058 Brickell Avenue Miami, Florida 





“Open House” 


for Directors 


Bank Management Goes Behind the Scenes of Daily Operations 


EDWARD G. MINER 
Chairman of the Board, The Pfaudler Company, Rochester, New York* 
Director, Lincoln-Alliance Bank & Trust Company 


Herein is described a plan, as practical as it is unique, for acquainting 
bank directors with the working problems and conditions for which they 
are assuming more direct responsibility. Mr. Miner describes and ap- 
praises the highly successful results of their “Open House” as a means to 
better bank management, and opens a door to real progress in developing 
healthy co-operation between director, officer and employee, a prerequisite 
to sound public relations.—Editor’s Note. 


URING these days of enlightened 

social thinking one hears much 
about public relations, customer rela- 
tions, and employee relations. Banks and 
trust companies are devoting much 
time, advertising space, and money in 
an effort to “take the mystery out of 
banking” by improving their relations 
with those inside and outside of the 
bank. 


As a part of its program of improved 
relations, the Lincoln-Alliance Bank & 
Trust Company of Rochester, New York, 
recently held its second “Open House” 
for the members of its Board of Direc- 
tors. The first of these was held on 
December 10, 1935 and the more recent 
one on May 26, 1938. The purpose of 
each of these events was threefold-- 


First: To aid the institution itself by 
familiarizing its directors, who consti- 
tute a substantial part of the business, 
industrial, educational, and social life of 
the community, with the detailed and 
“behind the scene” operations of the 
bank in all its departments. 

Second: To aid the directors them- 
selves in the discharge of their duties 
to the stockholders, customers, and em- 
ployees of the bank. 


*Mr. Miner is also Chairman of the 
Board of Trustees of the University of 
Rochester, and for some years has been 
on the Board of the Federal Reserve 
Bank of New York’s Buffalo branch. 


Third: To improve the morale of the 
bank’s personnel—employees and officers. 

By accomplishing these aims, the bank 
undoubtedly reaps the benefits of im- 
proved customer and public relations, 
which are natural corollaries of im- 
proved service and of improved director 
and employee relations. 


An 8 P. M. Reopening 


HE 1938 “Open House” was care- 

fully planned by Raymond N. Ball, 
President of the Trust Company and a 
past president of the New York State 
Bankers Association, and arrangements 
were made considerably in advance of 
the date on which it was to be held. 
Approximately two weeks’ notice was 
given to each director by a letter, which 
briefly outlined the program for the 
evening and mentioned a few of the out- 
standing functions to which their atten- 
tion would be directed. 

Insofar as possible the work of the 
bank was suspended at three o’clock of 
the afternoon of the “Open House,” and 
the employees were dismissed with the 
request that they return at eight o’clock 
in the evening to complete their day’s 
work. 

The directors were invited to gather 
at five-thirty in the afternoon at a 
branch office of the bank located in the 
down-town section of the city. The 
bank’s small loan department, which was 
instituted in 1935, is located at that 
branch and commanded the attention of 
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the group until six o’clock. This de- 
partment now has outstanding loans on 
its books in excess of $2,000,000 and dur- 
ing the three years of its existence has 
handled over 32,000 loans in total amount 
of $6,000,000. Transportation was then 
provided to the main office of the bank, 
where the board room had been con- 
verted into a dining room. There, cat- 
erers served dinner to the directors and 
the senior officers. 


After dinner, which was concluded by 
eight o’clock, the directors were divided 
into groups of four and five, and each 
group was placed under the guidance of 
several senior officers. The tour of the 
bank had been arranged on a definite 
time schedule by groups in order to avoid 
confusion .and to limit the number of 
those visiting a department at a given 
time. 


Commence Operations! 


HE employees of the bank were at 

their desks by this time, and the 
machines were functioning in much the 
same manner as on a regular banking 
day. In some departments descriptive 
signs were prominently displayed, in- 
dicating the nature of the work perform- 
ed by a particular group of employees or 
by a particular machine. 

In every case the officers in charge of 
each group called the attention of the 
directors to the various activities taking 
place before them, and attempted to co- 
ordinate the work of the department 
under observation with the work of the 
departments previously inspected. 

In the bookkeeping and transit depart- 
ments much interest was evidenced in 
the mechanical devices in operation in 
those departments, particularly in the 
International Business Machine Com- 
pany’s check sorter and in the Eastman 
Kodak Company’s Recordak machines 
and system. The auditing, statement, 
proof, and filing departments were also 
included in the tour of the banking de- 
partments. The cash vault with its coin 
counter and counterfeit detector fascin- 
ated the directors, none of whom was 
familiar with this phase of operations. 

The stock transfer department, the 
next department to be inspected, posted 
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its stock ledgers, effected stock transfers, 
and illustrated the procedure in prepar- 
ing stock lists and drawing dividend 
checks for mailing to a company’s stock- 
holders on a specified date. The check- 
signing machine was operated to show 
one feature of the department’s work, 
which in itself relieves executives of a 
vast amount of detailed work. 

In general the directors, as a result of 
their visit to this department, received 
some idea of the important steps neces- 
sary in the efficient and proper transfer 
of stock and disbursement of dividends. 


Reviewing the Stewardship of Trusts 


UE, perhaps, to the recognized im- 
portance of the work of the Trust 
Committee of the Board, much time was 
spent by the directors in inspecting the 
trust accounting department, trust vault, 
and the directly related investment and 
real estate departments. 


In the trust accounting department 
the various controls over securities and 
cash from the time they are received 
until they leave the department were 
explained in detail. The posting of vault 
deposit and withdrawal tickets and of 
cash items was actually performed in 
their presence and served to indicate the 
checking and double checking of transac- 
tions in the department. In this depart- 
ment, as in the other operating depart- 
ments of the bank, each director was 
impressed with the vast amount of detail 
and the careful attention given to it. 

The employee who is responsible for 
the preparation of estate and trust ac- 
countings to be filed with the court ex- 
plained the procedure followed in accum- 
ulating the data necessary for a com- 
plete and accurate statement of the acts 
of the executor or trustee. In the pres- 
ence of the directors, partial schedules 
of a proposed accounting were prepared 
from the ledger sheets and files of a par- 
ticular account. 

A completed accounting was exhibited 
and served to indicate the amount of 
experience required of a fiduciary ac- 
countant. The completed accounting, 
presenting as it does a report of the 
executor’s or trustee’s stewardship, and 
more particularly of the results of the 
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stewardship, commanded the directors’ 
attention, and many constructive ques- 
tions were asked. 


Taxes and What’s Left 


HE work of the income tax unit of 

the trust accounting department 
provoked more pertinent questions from 
the visitors than did any other single 
function of this department. The 
methods employed in classifying income 
credited to trust accounts and in accur- 
ately recording the data on ledgers for 
preparation of the income tax returns 
after the close of the year were exam- 
ined carefully, especially with respect to 
the handling of sales and purchases in- 
volving capital gain or loss. 

A trip to the trust vault followed the 
inspection of the trust accounting de- 
partment. The vault staff explained the 
need for keeping the securities of one 
account separate from those of all other 
accounts, and they outlined the system 
of filing securities and of cutting coup- 
ons on interest due dates. Inasmuch as 


most individuals are accustomed to bund- 
ling securities into safe deposit boxes, 
the flat filing system in use in the trust 
vault was examined with interest. 

The volume of securities under control 
in the vault astounded even the members 
of the board, most of whom were ac- 
customed either in their business or per- 
sonal affairs to deal with property on a 
large scale. In this connection, the joint 
control of the auditing department over 
the deposit and withdrawal of securities, 
when explained to the directors, was an 
indication of the care and caution em- 
ployed by the modern trust company 
with respect to the property under its 
control. 


Records Under the Microscope 


N view of the close relationship be- 

tween the investment and real es- 
tate departments and the trust depart- - 
ment, the work of these departments 
next invited the observation of the 
groups. The members of the investment 
department revealed the various sources 


A Typical Scene in the Trust Department 





266 


used by them in the accumulation of 
statistical data and explained, to some 
extent, the statistical methods employed 
by them. 

A typical periodic review of a trust 
account was compiled in their presence. 
Great interest was evidenced in the cur- 
rent file which contains accumulated data 
and comments with respect to specific 
issues of securities. 

The procedure followed by the real es- 
tate department in the placing of mort- 
gages for trust accounts, including the 
methods of appraisal and inspection of 
real properties was outlined in an in- 
formative manner by those responsible 
for that work. Charts showing the num- 
ber and types of properties handled in 
the department were displayed. Also, 


the property records, rent collection re- 
cords, and follow-up records were des- 
cribed to demonstrate the control which 
is maintained over the properties and 
mortgages under the jurisdiction of the 
department. 


Extra-Curricular Activities a Surprise 


URING the tour of the bank a visit 

was made to the sub-basement 
which houses the machine shops, carpen- 
ter and paint shops, ventilating and air- 
conditioning equipment, and the many 
other units necessary to the economical 
and efficient management of a large 
building, whether it be a bank building 
or a general office building. The many 
activities carried on in these quarters 
far below the street level proved to be 
the “surprise” of the evening. 


The work being done there was of a 
nature so foreign to that of the banking 
business that few of those visiting the 
shops had known beforehand of the wide 
range of the operations being conducted 
in these quarters. While the directors 
were present, Venetian blinds for the 
bank’s windows were being repaired and 
painted, typewriters and other equip- 
ment were being cleaned and overhauled, 
furniture was being repaired, and many 
similar tasks were being performed. The 
saving of money to the bank by reason 
of the maintenance of the shops and of 
trained painters, carpenters, and elec- 
tricians was readily apparent. 
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Seeing What’s Behind the Charts 


HE management of the bank feels 

that the three-fold purpose of the 
“Open House” is accomplished in several 
different ways. A new enthusiasm and 
sense of pride in and loyalty to his in- 
stitution is instilled in each member of 
the board who participates in the pro- 
gram. He not only carries this feeling 
into the performance of his duties as a 
director but also into his other daily 
activities and associations. In this man- 
ner the institution benefits both directly 
and indirectly. 

The observation of the many intricate 
operations and problems involved in the 
management of the modern bank and 
trust department facilitates greatly the 
performance by the directors of their 
duties to their institution. It is one 
thing to formulate and direct the bank’s 
policies from charts and figures present- 
ed at regular board meetings. It is an- 
other thing to actually witness the type 
of work performed and the methods em- 
ployed in the performance of that work, 
to say nothing of observing working 
conditions and the personnel at their 
work. 


Nowadays, by virtue of revised bank- 
ing laws and regulations, bank directors 
are required to devote an increasing pro- 
portion of their time and attention to 
the management of their bank. In order 
to properly discharge their responsibil- 
ities in this connection, a more thorough 
and more intimate knowledge of the 
bank’s activities and problems is required 
than ever before. The “Open House” 
provides an excellent medium for ac- 
quiring such knowledge, thereby simpli- 
fying the discharge of the duties of 
directorship. 


Mutual Beneficiaries 


HE plan also stimulates the imagin- 

ation of those members of the board 
who are business-men as to collateral 
matters, which may not be a direct ap- 
plication of any process which they see 
in operation in the bank. Some process 
in use in the bank may inspire them to 
investigate the practicability of install- 
ing a similar procedure or a procedure 
embodying one or more of its features 
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in their own business. Thus, the direc- 
tor as an individual or business-man, as 
well as in his official capacity as a direc- 
tor, derives benefit from his attendance 
at the function. 


The morale of the bank’s personnel, in- 
cluding both officers and employees, is 
greatly improved by bringing the direc- 
tors closer to them. Obviously, this is 
not of such importance as far as the 
senior officers are concerned since they 
are brought constantly in touch with the 
directors in the discharge of their duties. 


However, junior officers, department 
heads, and employees rarely have deal- 
ings with the directors in the regular 
course of business, and so these groups 
are the primary beneficiaries of any pro- 
gram designed to acquaint the directors 
with the personnel of the bank. The as- 
surance that the directors really are fam- 
iliar with the nature of the work being 
performed and with the problems in- 
volved in the performance of that work 
makes for complete co-operation through- 
out the entire organization. 


Interlocking Management and Personnel 


HE success of any program involv- 

ing an inspection of the bank by the 
directors while the employees are present 
depends upon the preliminary building 
up of a strong “esprit de corps” in the 
employees. In the absence of such a 
‘spirit the employees are apt to resent 
being placed “on exhibition.” If, how- 
ever, they have been trained to think 
of the organization as a whole, they 
will enter wholeheartedly into the pro- 
gram. 

For some years, the Lincoln-Alliance 
Bank & Trust Company has been build- 
ing the foundations of co-operation and 
understanding throughout its organiza- 
tion. Great improvement has taken place 
in the methods of handling official and 
personnel problems in the institution. 
Courses have conducted which were de- 
signed to acquaint the employees with all 
the functions of the bank and with the 
relationship of the work of their depart- 
ment to that of the other departments. 

Several times each year the bank is 
host to all its directors, officers and em- 
ployees at well conducted parties. At 
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such functions each employee is encour- 
aged to feel at ease in the presence of 
the directors and officers. As a result 


of this program, many of the causes of 
misunderstanding have been obviated, 
and a spirit of mutual understanding and 
loyalty to the institution prevails. 


National Bank Trust Earnings 


While total gross earnings of national 
banks declined from $1,285,078,000 in 
the year ended June 30, 1928, to $850,- 
551,000 in the year ended June 30, 1938, 
gross earnings from trust departments 
of only about 1,550 of these banks (as of 
1938) had risen over 100% in the ten 
year period to $33,447,000, from the 
figure of $16,165,000 for the year to 
June 30, 1928 when there were approx- 
imately the same number of active trust 
departments. 

These figures, from the September 6, 
1938 report by Acting Comptroller of the 
Currency Marshall Diggs, illustrate the 
increasingly important contribution, to 
gross bank earnings, being made by fidu- 
ciary services, more especially to the 
larger banks, as is indicated by the fact 
that over 800 of the trust departments 
reporting this 33 millions are in banks 
with capital of less than $200,000. and 
account for less than 3% of trust assets, 
out of the present total of approximately 
ten billions. 

It must also be evident, however, that, 
in proportion to the responsibility and 
even liability assumed, there is much 
room for improvement in the proportion- 
ate share which trust income should bear 
to that from bank assets. No data are, 
of course, available on net trust earn- 
ings, but there is much significance even 
in the fact that fiduciary operations have 
raised their gross by 100% in a period 
when all other bank earnings have shown 
a total decline of 36%. 


Important Elections at National City 
Bank, N. Y. 


James H. Perkins, chairman of the board 
of directors of the National City Bank, N.Y., 
announced at the close of the regular meet- 
ing of the bank’s board of directors that W. 
Randolph Burgess, associated with the Fed- 
eral Reserve Bank of New York since 1920, 
had been elected vice-chairman of the-board. 
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The fiduciary service rendered by The Northern 
_ Trust Company is planned for completeness. All types 


of probate, estate management, corporate trust, and 


other trust matters are handled efficiently. Your in- 


‘quiry is.invited whenever the valuable experience of 


this Chicago institution may be helpful. 





Protecting Private Business Assets 


Providing Continuity and Liquidity for Closely-Held 
Business Interests 


B. E. FARR 
Assistant Trust Officer, The Chase National Bank, New York 


To all those who keep their eyes open for new and useful services 
which trust departments can profitably render, and to those who chroni- 
cally complain of the restricted opportunities of their business, the follow- 
ing article will be highly salutary. With practically all difficulties or dis- 
advantages of the Business Insurance Trust being avoidable by proper 
drafting of the agreement, the author shows how effectively and readily 
this plan can be adapted to prevent needless sacrifice of value and preserve 
management continuity of otherwise illiquid business interests in estates. 
Through this procedure trust institutions may also make a material con- 
tribution to the conservation of private business enterprises.—Editor’s Note 


rw .HE weak spot in many business en- 

terprises is the certainty of trouble 
upon the death of one of the principal 
owners. Some of these troubles can be 
forestalled by careful planning of per- 
sonnel and creation of reserves. How- 
ever, the usual lack of a ready market for 
a deceased person’s interest in a business 
operated as a sole proprietorship, a part- 
nership or a close corporation, is the 
basis of trouble for which few remedies 
are available to the fiduciary who is ob- 
ligated to manage the estate of the de- 
cedent, or to the surviving parties who 
are interested in the business. 


One important answer to this problem 
of lack of market is the planning and 
financing of a so-called Business Insur- 
ance Trust. Such a trust, in simple 
terms, is a prearranged sale of the busi- 
ness interest of the decedent, with the 
purchase price underwritten by life in- 
surance. The reason for including in- 
surance in such an arrangement is that 
life insurance in many cases has been 
found to be the most economical method 
of providing money that is required by 
the purchasers under such an agreement. 


Without such protection, the estate of 
such a decedent might not receive full or 
prompt payment for or liquidation of the 
business asset of the decedent. 
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What Estate Studies Show 


HE Honorable Zenas W. Bliss of 

Rhode Island, in the “Report of the 
Commission on Ways and Means to the 
Governor of the State of Rhode Island”, 
November 27, 1935, said: 


“It is frequently and erroneously con- 
sidered that the estates of decedents are 
liquid, and the whole estate available for 
the payment of -whatever tax may be im- 
posed upon it. This is far from the fact 
in the great majority of cases. Com- 
paratively large estates, from which the 
bulk of estate and inheritance taxes must 
be derived, are composed of a heterogen- 
eous mass of property much of which, 
such as residential property, household 
effects and works of art, is not readily 
marketable at any but ruinous prices. 

There are frequently business interests 
involved that cannot readily be disposed 
of, and if thrown upon the market would 
cause heavy loss not only to the owner 
of the interest but to the business itself. 
Unlisted securities which were of very 
substantial value to the owner because 
of collateral interests in other concerns 
or for other reasons, may have slight 
sale value if forced upon the market. 
The source from which the tax can be 
met is confined to liquid assets, such as 
listed stocks, bonds and cash. The estate 
is rare indeed which consists of more 
than 25% or 30% of such assets, and us- 
ually they are very much less.” 
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At your service in Memphis 
with complete trust facilities 
and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 


UNION PLANTERS NATIONAL 
BANK AND TRUST COMPANY 
Memphis, Tenn. 


Estate Assets or Liabilities? 


N a study by Eugene E. Oakes, based 

in part on funds provided by the Har- 
vard Committee on Research in the Social 
Sciences, appearing in The Bulletin of 
The National Tax Association, June 1938, 
the “Liquidity of Large Estates in Mas- 
sachusetts” was analyzed. Several au- 
thoritative tables were set out in this 
study, from which some conclusions were 
drawn and statements made which define 
the position of business interests in de- 
cedent estates: 


“It is frequently asserted that death 
duties, more specifically the federal es- 
tate tax, have grown to such size that 
their payment by the estates in question 
requires the liquidation of property which 
is not easily disposed of, which if it is to 
be realized upon at all, must be parted 
with at a forced sale for a price that is 
very apt to be unduly low. The losses 
thus sustained are in the nature of an 
additional cost. In many cases they are 
alleged to be a sericus cost which is more 
burdensome even than the tax itself since 
there is no corresponding receipt accru- 
ing to the taxing authority, ***” 


Certain business assets are included 
with the most illiquid assets of the es- 
tate. In naming illiquid assets, Mr. 
Oakes states, “They would include the 
dwelling houses, the household effects, 
the works of art, the shares in partner- 
ships and close corporations which are so 
frequently mentioned as obstacles to the 
prompt payment of death taxes.” 

This type of business assets is said to 
exist more generally in estates of moder- 


ate size, up to $500,000. However, ays 
Mr. Oakes says, “It is cold comfort to 
the executor of an estate which is thor- 
oughly frozen to know that his plight is 
somewhat unusual. Such knowledge will 
make it no easier to raise the cash neces- 
sary to pay the debts, the specific be- 
quests, and the administrative expenses, 
in addition to satisfying the claims of 
the death duties themselves. It would 
seem only proper to provide a remedy for 
cases of this nature no matter how rare 
one believed them to be.” 


Illiquidity and the Purchase Plan 


HE business of the type considered 

here may itself be subjected to em- 
barrassment and loss, or the surviving 
owners or other persons interested in the 
business may be injured by the death of 
one of the important parties, if no pro- 
tection is provided. Some coincident 
reasons for this possible injury are that 
new and in some cases adverse interests 
may be injected into the business own- 
ership or management through the estate 
of the decedent or the survivors may not 
be willing to buy at a reasonable value 
or be financially able to buy the decedent’s 
interest or, in the event that the sur- 
vivors do buy out of their own capital 
reserve, they may find it difficult to carry 
on the financial burden of the business 
after having used their available funds 
to purchase the decedent’s interest. 


If the decedent during his lifetime sets 
up a purchase and sale plan with his as- 
sociates, he has protected not only his 
beneficiaries through his estate but also 
his business associates. A Business In- 
surance Trust carefully adapted to the 
particular case will provide a ready mar- 
ket for the decedent’s interest in the 
business, with the purchase price under- 
written by insurance that matures at his 
death, when the obligation to purchase 
becomes effective. It will also give to 
the surviving interested parties in the 
business an assurance of the ownership 
of the business without financial strain 
upon them to accomplish the purchase 
upon the death of the decedent. 

Business Insurance Trusts are com- 
paratively new in general use and it is 
from experience that uses, and the cor- 
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rect answers to problems in this connec- 
tion, are becoming more fully understood 
from year to year. 


Sole Proprietor Sale 


OME time ago, the sole owner of a 
business had six valued employees. 
These employees were recognized to be 
the natural successors in ownership of 
the business but they were not financially 
able to enter into a contract that would 
obligate them to pay out of capital a 
large sum of 
money upon the 
death of the 
owner. However, 
they could af- 
ford to pay out 
of income the 
annual deposits 
required to 
maintain sub- 
stantial life in- 
surance on the 
life of the owner 
and they entered 
into an agree- 
ment with the 
owner by which he agreed to 


sell and they agreed to buy a 


proportionate interest in the 


business upon his death. 

The employees obtained the in- 
surance on his life in the amount 
that they would be obligated to 
pay for the proportionate part of 
the business that they were to 
buy. To assure precise opera- 
tion of the agreement to buy and 
to sell, an impartial trustee or 
stakeholder was selected, and 
became a party to the agreement, 


271 


ing to a pre-determined formula of val- 
uation), promptly paid in case, without 
trouble. 

The cost of the services of the trustee 
in accomplishing this sale was less than 
1%. The surviving employees got the 
business free of obligation for the com- 
paratively small annual insurance de- 
posits paid by them. The bank or trust 
company which acted as trustee received 
an annual safekeeping fee during the life 
of the owner of about $50.000 and upon 

his death a fee of slightly less 
than $5,000 for closing the 
transaction. 


Liquidation of Partnership 
Interest 


r¥\ HE two partners of a part- 
nership handling high- 
priced merchandise availed 
themselves of a Partnership 
Liquidation Agreement in 1936 
and each obtained insurance on 
the life of the other. The in- 
surance was written in an 
amount sufficient 

to underwrite 

their obligation 

to purchase the 

interest in the 

partnership of 

the other upon 

his death. The 

agreement and 

the insurance 

policies were 

placed in cus- 

tody with the 

bank which was 


and the insurance policies, together with the 
stock representing the sole proprietor’s owner- 
ship of the business, were placed in the custody 
of the trustee. 

Upon the death of the owner, the entire sale, 
amounting to approximately $500,000, was con- 
summated in accordance with the agreement and 
without expense of litigation, appraisal or other 
complication, it being completed in two confer- 
ences and within a few days after the appoint- 
ment of the legal representative of the decedent. 
The sale of the sole proprietor’s interest gave the 
estate of the owner a reasonable price (accord- 
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authorized to act as stakeholder and to 
carry out the liquidation provisions set 
forth in the agreement to take effect 
upon the death of the first of the part- 
ners to die. 

Due to the custom of their line of busi- 
ness, it was necessary at certain times 
of the year to carry a large bank loan 
and it was during the existence of such 
a loan and only a short time prior to its 
due date that one of the partners died. 
The surviving partner was the weaker of 
the two from a financial point of view 
and until he experienced how the Liquida- 
tion Agreement would operate he could 
not see the way by which he could satisfy 
the bank loan, buy the interest of his 
deceased partner, and still have sufficient 
working capital to carry on the business 
successfully. 

However, the existence of the Liquida- 
tion Agreement with the life insurance 
underwriting the obligation made it pos- 
sible to assure the bank of its loan even 
to the extent of obtaining an extension 
of the loan, and to leave the working capi- 


tal for the business intact, even though 
the purchase of the deceased partner’s 
interest was accomplished promptly. Be- 
cause the purchase price was underwrit- 
ten by the life insurance controlled un- 
der the agreement, (1) the surviving 
partner’s condition was improved finan- 
cially, and (2) the estate of the deceased 
partner received the full liquidating val- 
ue of the partnership promptly and in 
cash. 

If the Liquidation Agreement had not 
existed, the bank would have been com- 
pelled to force a sale of the assets of the 
partnership for the satisfaction of the 
loan, and this forced liquidation at a crit- 
ical point in the fiscal year of the part- 
nership would have left little value in 
the partnership for the decedent’s estate 
and the surviving partner might have 
been forced to abandon the enterprise. 

This Agreement provided that upon 
the death of one of the partners a sum 
equal to 142% of the sale price was to 
be the compensation of the trustee. The 
settlement was completed within one 
week from the date of the qualification 
of the executor of the decedent, with the 
decedent’s estate properly paid for the 
partnership interest, and the surviving 
partner installed as the sole owner of the 
enterprise. 


Stock Purchase Plan for Close Corporations 


S the majority of businesses are in- 
_corporated, it is natural that the 
great majority of business insurance 
trust arrangements are stock purchase 
agreements in connection with the stock- 
holders of close corporations. In situa- 
tions of this kind the plan of operation 
is comparatively simple due to the fact 
that the interest of each of the stock- 
holders is represented by his stock in the 
corporation. 
The agreement between the parties is 
a simple agreement by which they indi- 
vidually agree to buy or to sell the stock 
of the stockholder who is the first to die. 
Preferably, the price to be paid for the 
stock is originally set in the agreement 
and is subject to adjustment from time 
to time by a certificate of value to be 
signed by all the parties and filed with 
the trustee. 
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The method of arriving at an equitable 
price is controlled by many conditions of 
quick assets, good will, earning power 
and even personnel. The most expensive 
way to arrive at the value is to require a 
full appraisal and valuation at the time 
of death. A method that is both expen- 
sive and slow is to provide that the value 
shall be that set forth in the estate tax 
proceedings. The book value as set forth 
in the last balance sheet prior to death 
may be used in some cases. The price 
as agreed upon between the decedent’s 
legal representative and the survivors is 
possibly the most difficult method, accom- 
panied by the greatest possibility of liti- 
gation. 

A usual method of valuation of the 
fixed assets is to take the values from the 
last balance sheet and the value of mer- 
chandise in stock at the cost or replace- 
ment value, whichever is lower, if the 
custom of the trade does not preclude 
such method. 


Valuation of Good-Will 


HE good-will’ value is a topic upon 

which a great deal has been said. A 
good reference for study is “The Cap- 
italization of Good Will’ by Simpson, 
published in 1917. In brief, this form- 
ula is: Capital goods earn “X” dollars. 
Earnings in excess of “X” dollars equal 
earnings from other causes, defined as 
good will. The Dickens formula is: 


Average Gross Income for 1, 3, 5 or ? 
years=$X. 
Invested Capital at interest of 5, 6 or 
71% =—$Y. 
Value of owner’s services=$Z. 
Surplus Profit=$X—($Y + $2Z). 
$x — $Y 
Good Will value= 
SP 


Some basic ratios that have been used 
satisfactorily to capitalize good-will value 
in various lines of endeavor are: 


Wholesale or Retail Trade—1 to 5 times 
annual Good-Will 

Manufacturing—1 to 4 times annual Good- 
Will 

Professional—1 to 3 times annual Good- 
Will 

Quasi-Monopoly—large items, even to 10 
times annual Good-Will. 
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The foregoing briefly shows the com- 
plexity of the problem if good-will is to 
be figured in the purchase price of a de- 
cedent’s interest and as a result of an un- 
derstanding of this the usual practice is 
to avoid such figuration under the terms 
of a “Business Insurance Trust.” 

The obligation to purchase is under- 
written in an agreement of this type in 
the same manner as in the other business 
agreements, that is, each party obtains 
insurance on the life of each of the other 
parties a proportion of whose stock he is 
obligated to purchase in the event of the 
death of such other stockholder. 


Provisions of the Agreement 


STOCK Purchase Plan type of 

Business Insurance Trust has been 
found to work best when it does not in- 
clude the corporation as one of the par- 
ties but is a simple agreement between 
the stockholders individually, with the 
bank or trust company included only as 


(Continued on page 348) 
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Significance of the Chandler Act 


New Duties and Responsibilities of Indenture Trustees 
in Reorganizations 


HARRY L. STANTON 
Vice President, Detroit Trust Company, Detroit, Mich. 


HE much discussed Barkley Bill did 

not pass the 75th Congress but H. R. 
8046 (the so-called Chandler Bill) was 
approved June 22, 1938 and is made ef- 
fective September 22, 1938. 

The Barkley Bill may properly be de- 
scribed, I think, as a measure designed 
to take the Indenture Trustee through 
the initial stages of trust mortgage finan- 
cing, including qualification, preparation 
of the indenture, normal administration 
prior to default, duties in the event of a 
succeeding default, in fact, up to the 
point where the Chandler Bill leads him 
through corporate reorganization pro- 
cesses. 

Trust Institutions are therefore in the 
rather peculiar situation of being com- 
pelled to read the last chapters of the 
book first—the plot may perhaps be said 
to be not disclosed unless and until the 
Barkley Bill be revived and enacted. 

That the duties and responsibilities 
prescribed for Indenture Trustees are 
greatly amplified in the Chandler Bill is 
apparent from a reading of its text but 
really we must go back into the intents 
and purposes as expressed by Congress 
in the rather detailed report of the House 
Judiciary Committee. In fact, still far- 
ther back into the many thousand pages 
of reports to the Congress and prepared 
by the Securities and Exchange Com- 
mission, if we are to attempt to find the 
philosophy and perhaps the real purposes 
and intent of the measure and naturally, 
likewise, it is in these reports as well as 
the substance of the law in which the 
Indenture Trustees’ proposed activities 
are most clearly outlined. 


77B Superseded 


HAPTER X of the Chandler Bill 
4 dealing with corporation reorgan- 
izations, superseding as it does Article 


77B of the Bankruptcy Act, is naturally 
of most concern to those in any way in- 
volved in reorganization procedure and 
it is in this chapter as well that the 
activities of the Indenture Trustee are 
most particularly emphasized. 


Starting with Section 106 dealing with 
definitions, the Indenture Trustee is de- 
fined, and with respect to paragraph 8 
of this Section, the Senate Judiciary 
Committee in its report referred to this 
definition as “a significant addition to 
the chapter reflecting as it does the en- 
larged role which such Trustees may 
play thereunder in representing and 
safe-guarding the interests of securities 
issued pursuant to such indentures.” 

This rather comprehensive expression 
by Congress sounds familiar to one who 
may have studied the text of the Barkley 
Bill, as indicating fully the intent to 
comply with the spirit of that Act and 
in continuation through reorganization 
processes of the duties and responsibili- 
ties imposed upon the Indenture Trustee 
therein. 

In the recommendations to the Con- 
gress made by the Securities and Ex- 
change Commission in its report, dated 
May 10, 1937, and pertaining to that 
portion of such recommendations as were 
made with respect to legislation to be 
operative in our Federal Courts, the 
Commission said, (Part 1, Section V 
[a6], page 901)—‘“Indenture Trustees 
should be given a definite status in pro- 
ceedings.” 


Defining Right of Representation 


T seems possible that Courts might 
construe this definition and the in- 
tent and purposes above outlined very 
broadly should the occasion arise and 
certainly it would appear unlikely that 
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under the new Act there would be occa- 
sion for decisions such as have been 
rendered in 77B, limiting the rights of 
the Indenture Trustee to represent the 
interests of its beneficiaries, the bond- 
holders. Notably the decision in re 
Bitker v. Hotel Duluth Co., C. C. A. 8th 
C., Minn., May 23, 1936 in which the 
Court said in part— 


“Appellant, as Trustee in the mort- 
gage, is not a creditor of the debtor. The 
mere fact that a Trustee holds the legal 
title to the security does not make him a 
creditor with respect to the debt itself. 
Congress, in legislating, did not place a 
Trustee in the position of censor of plans 
of reorganization. A Trustee to so act 


must be a duly authorized agent for the 
purpose, as suggested in Sec. 77B (b).” 


The scope of language implied in and 
with respect to the definition would cer- 
tainly convey a much broader meaning 
than is admitted in the above decision 
and the subsequent provisions in the 
Act would apparently prompt the sur- 
mise that hereafter Courts may more 
easily subscribe to the decision in re 
Denver & R. G. Western R. Co., U. S. D. 
C., Colorado, Jan. 23, 1936, 13 F Supple- 
ment 821. In this case the intent and 
purposes described in both the Senate 
Judiciary Report and that of the Secur- 
ities and Exchange Commission might 
well have been written by the Judge who 
said— 


“Mortgage Trustees represent thou- 
sands of security holders whose inter- 
ests they are not only empowered but re- 
quired to protect in any legal proceed- 
ings affecting them, and in the absence 
of allegations of fraud, refusal of the 
Trustee to act or other good cause, bond- 
holders may in the discretion of the Court 
be refused permission to become parties. 
Convenience dictates that they be repre- 
sented as a class rather than individual- 


ly.” 
Who Can File Petition 


ECTION 126 of Article IV makes 
provision with reference to the fil- 
ing of the petition and the Trustee under 
Indenture is included in the category 
with creditors for the purpose of filing 
under this chapter. This right of In- 
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denture Trustees to initiate proceedings 
by filing petition is one of the phases of 
the enlarged role heretofore mentioned. 
This right was likewise recommended 
by the Securities and Exchange Com- 
mission and the section in which it is 
contained was commented on by the 
Senate Judiciary Committee in its re- 
port, (page 20, Section 3)—‘“Such a 
privilege by Trustees would be markedly 
in the interests of bondholders.” 


To follow to logical ends the rights 
of Indenture Trustees to initiate pro- 
ceedings under which reorganization 
processes may be started would, it would 
seem, admit of wide latitude in raising 
the question, at least, as to what parti- 
cipation they may be permitted in the 
proceedings which they themselves may 
have initiated. Previous rulings to the 
effect that bondholders must represent 
themselves or be represented by chosen 
agents or attorneys under the theories 
expressed in the Bitker decision would 
seem hardly to apply, for if the Trustee 
without such authority may initiate pro- 
ceedings whereby reorganization may be 
attempted, why may they not equally be 
representative of the bondholders in con- 
nection with the proceedings after they 
are started? 


Section 137 likewise includes the In- 
denture Trustee as one of the parties 
who may appear and contest a petition, 
otherwise filed. This Section of itself 
provides the Indenture Trustee with an- 
other means of entering the proceedings. 


Hearing and Intervention 


ECTION 170 is perhaps in import- 

ance one of the most significant 
additions in the new Act, as applying to 
Trust Institutions, providing as it does 
that where debtor is in possession a plan 
may be filed by the Indenture Trustee 
as well as any creditor. The significance 
of this provision is broad _ indeed. 
Formerly, under 77B Courts have not 
been inclined to recognize the rights of 
Indenture Trustees either to be heard 
with respect to the provisions of the 
plan or to originate such provisions. 


Section 198 likewise contains provi- 
sions, not included in Article 77B, for 
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the right of the Indenture Trustee to 
file claims for all bondholders who have 
not of themselves filed. It provides how- 
ever, in computing a majority necessary 
for acceptance of the plan, that only 
claims filed by holders are to be included; 
this right to file a claim on behalf of all 
bondholders merely to preserve their 
rights as against failure on their own 
part to file has been rather generally 
sustained by Courts in 77B proceedings, 
but it has likewise been denied. This 
prevision would apparently make clear 
such right, but if or not it implies the 
right to speak for bondholders who either 
neglect or do not choose to properly be 
heard in connection with the plan is not 
equally plain, except for the other signif- 
icant provisions quoted. 

Section 206 is likewise a very broad 
and conclusive section as concerns the 
rights of the Indenture Trustee. It is 
the broad right to be heard on all matters 
with the debtor, creditors and stockhold- 
ers. In the Denver & R. G. Western R. 
Co. case above referred to, the Court 
was inclined to feel that distinction 
should be drawn between the right to 
be heard and intervention. The petition 
of the Trustee to intervene was granted. 
In the present Act, as will be plain, the 
right to be heard as contained in Sec- 
tion 206 is supplemented by the right 
to intervene in Section 207 following. 

Section 207 provides the right of in- 
tervention. This section does not seem 


to have been provided in Article 77B 
although it might possibly have been in- 
ferred from the language in Section C 
(11) 77B. 


As Defenders of Bondholders 


HESE various Sections taken singly 

and inclusively are certainly in 
amplification of the rights of the Inden- 
ture Trustee to participate generally in 
reorganization programs where the 
maker of the indenture was a corpora- 
tion. The questions which will involve 
trust institutions will naturally be as to 
the implied duties under these rights. 
That bondholders may have reason to 
expect active participation in all ways 
permitted and to the extent necessary is 
perhaps the natural conclusion. 

That bondholders are generally in- 
clined to wish to have representation 
furnished and avoid personal activity 
where such representation is furnished 
is probably fully demonstrated by ex- 
periences under 77B wherein Trustees 
have filed claims in bondholders’ behalf 
to the extent that owners have directly 
failed to file where this was done. There 
has been in such cases, doubtless, much 
of a general feeling on the part of the 
beneficiaries of Trust Indentures that 
runs parallel to the philosophy of the 
Securities and Exchange Commission, 
not only to the effect that Indenture 
Trustees should be in all respects Guard- 
ians and active defenders of bondholders’ 
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rights but also, likewise, that bondhold- 
ers wish and expect that this be done. 

The avenues are apparently wide open 
for Trust Institutions acting as Trustees 
under Indentures to go far in proceed- 
ings under Chapter X. It will be inter- 
esting to know how far Courts subscribe 
to the philosophy behind the specific pro- 
visions of the Act which are quoted, but 
more so, perhaps, in noting to what ex- 
tent they amplify the specific word in 
favor of the expressed intents of those 
who originated the text. 


Reading the Over-all Intent 


HAPTER X, dealing with corpora- 

tion reorganizations, is by no 
means the only part of the Chandler Bill 
which deals with the Indenture Trustee. 
Significant additions have been likewise 
made in the form of Chapter XI: Ar- 
rangements for Unsecured Debts, and 
Chapter XII: Real Property Arrange- 
ments. That the former is applicable 


to corporations is not altogether clear 
from the definition but if one recognizes, 
as one must, that “persons” means a 
corporation it is clear that this does not 


mean solely individuals or partnerships, 
as might otherwise be implied. 


In fact, it is a prerequisite of the con- 
ditions under which petitions may be 
filed under Chapter X, that no relief is 
obtainable under Chapter XI. Both 
Chapter XI and Chapter XII, however, 
may well deal with debts under trust 
indentures and hence affect Trust Insti- 
tutions as Trustees thereunder. Both 
Chapters XI and XII, it seems to me, are 
essentially composition chapters and I 
cannot subscribe to the statement made 
by Benjamin Wham of the Chicago Bar 
in his able article on Commercial Prop- 
erty Financing, appearing in Trust Com- 
panies for August 1938, that “It (Chap- 
ter XII) is designed to provide the same 
procedure for reorganization for indiv- 
iduals owning real estate, as is provided 
for corporations.” 

It would seem to me that an analysis 
of the provisions of Chapter X and 
Chapter XII would certainly not war- 
rant this conclusion. Chapter XII em- 
bodies practically none of the features 
introduced into Chapter X as a result of 
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the studies and recommendations of the 
Securities and Exchange Commission. 
The proceedings are initiated in a dif- 
ferent way. 

A trustee may be appointed but there 
is no mandatory provision for appoint- 
ment regardless of size. It is not re- 
quired that the Trustee, if appointed, 
nor his attorney be “disinterested,” 
which is one of the prime requisites of 
Chapter X. The S. E. C. is not be be 
introduced, apparently. 


Review of the Plan 


T is not required that copies of the 

plan or other papers be filed with the 
Commission as is true of Chapter X. 
The Trustee does not have to do with the 
foundation of the plan, nor does the 
S. E. C. supply the Court with recom- 
mendations as to its substance, but what 
seems to me most important, the plan 
is originated solely by the debtor and 
will naturally, it would seem, be largely 
a creature of his desires. 

And what is certainly no less import- 
ant, solicitation of it may be had before 
any decree as to its fairness, a pro- 
cedure not permitted under Chapter X 
for the reason, perhaps, as stated by the 
Securities and Exchange Commission in 
—“Removing the indefensible pressure 
upon the Courts which reorganizers are 
able to exert by confronting it with as- 
sents to a plan obtained from security 
holders prior to any review of the fair- 
ness and equity of the plan but who 
have been induced to give conditional 
approval to a plan in advance of its 
formulation.” 


Added Significance of Duties 


HERE are numerous other differ- 

ences which appear from inspec- 
tion and comparison of the two chapters 
but for the purpose of this article. it is 
perhaps sufficient to say that in addition 
to the specific differences in substance 
and theory, as above enumerated, Trust 
Institutions may find little in either 
Chapter XI or XII bearing on the ex- 
pressed or implied activities of the In- 
denture Trustee, such as have been men- 
tioned as being contained in Chanter X. 
It might, perhaps, be argued that if in 
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practice these provisions or some of them 
are found effective and desirable, similar 
treatment under Chapter XI and XII is 
not prohibited by the text, but others 
certainly are, including the origination 
and preparation of the plan or partici- 
pation in the deliberations with respect 
to same and these are perhaps the most 
vital aspects of any reorganization chap- 
ter. 

To summarize: it would seem that 
Trust Institutions are, under many of 
the specific provisions of the Chandler 
Bill, provided with wider avenues for 
duties, and perhaps consequent compen- 
sation. In the past under 77B, Courts 
have been inclined to view the nature of 
the Indenture Trustee’s work as clerical 
and only incidentally important. 

Allowances have consequently been 
meager in the general run of cases. With 
added significance for duties expressed 
and implied, it would seem that consider- 
ation of the worth of these services is 
susceptible of enlargement, but it can- 
not be said or inferred that the respon- 
sibilities or liabilities are likely to be 
less. 


Realtors for Trust Companies 


Experienced real estate brokers should 
be more generally employed by trust in- 
stitutions in order to establish a more 
personal relation with beneficiaries and 
enhance the value of and income from 
real estate, declared Robert L. Sterne, 
before a recent gathering of trust men. 
Mr. Sterne, who is a director of the 
Philadelphia Real Estate Board, ob- 
served : 

“It is a physical impossibility for any 
bank to give individual service on every 
property it manages. Too, the expense 
involved makes it almost an impossibility 
for them to have a large enough staff to 
daily follow the realty trends in every 
section of the Philadelphia area. 

“The experienced realtor can be of 
real value to the bank. He has his finger 
on the pulse of conditions. He knows 
what properties should be sold imme- 
diately; which one should be held for a 
rise. He can, through proper modern- 
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ization, turn a vacant commercial pro- 
perty into an income-producing one. 

“Through careful and _ continuous 
check of trends and conditions, he is in 
a position to know the proper term leases 
of various properties should run so as to 
enhance their future sales value. 

“IT believe that if trust companies 
adopt the practice of turning over to one 
broker all the real estate in a particular 
trust, making him responsible for the 
management and servicing of those prop- 
erties, they will find values eventually 
being enhanced and income being in- 
creased. 

“The real estate broker, through fre- 
quent reports on the condition of the 
properties, plus recommendations, will 
permit the bank to place this phase of 
its trust work on a strong personal basis 
with its beneficiaries, creating good-will 
that in the long run will mean more bus- 
iness for the banks. 


“There is a selfish angle involved, too. 
The broker, always desirous of receiving 
additional properties from the bank, 
necessarily always will render the best 
possible service. By doing so, he in turn 
will increase estate incomes, in turn in- 
creasing the bank’s management fees.” 


0 


Gains Tax on Alien Trust Fund 


A domestic fiduciary is not required to de- 
duct and withhold a 10% tax on capital 
gains of a revocable trust established by a 
non-resident alien not engaged in business 
here for a non-resident alien beneficiary, ac- 
cording to a recent ruling of the Treasury 
Department. The tax had been held applic- 
able to an irrevocable trust. 





Living Trust Fees on Income and Principal 


Bringing Fee Schedules into Line with Cost of Trust Service 


WALTER J. LAIRD 
Vice President and Trust Officer, Wilmington Trust Company, Wilmington, Del. 


N 1932 the eight trust companies and 

banks in the Wilmington Clearing 
House Association formulated their first 
complete schedule of fees for various 
forms of fiduciary and agency services, 
which schedule, while not mandatory in 
language, nevertheless was designed “as 
a guide in fixing their compensation .. .” 
The schedule for Living Trusts was 
based on a graduated annual fee on in- 
come (starting at 5% on the first $5,000) 
and a distribution fee on principal of 
2% on the first million and 1% there- 
after. 

In 1935 several trust companies, rep- 
resenting over 95% of the local trust 
business, had their respective trust de- 
partments completely cost-analyzed to 
determine whether their compensation 
was in line with their costs. The firm 
of analysts which handled this task was 
then asked to consolidate the figures of 
the different companies and to furnish 
therefrom composite unit costs which 
could be used as a basis for compensa- 
tion. 


What Cost Analysis Showed 


HESE composite costs when com- 

pared with the existing schedule of 
fees showed that for trusts of apprec- 
iably over $100,000 the schedule in use 
provided ample remuneration, but for 
trusts under $100,000 the compensation 
was inadequate. 

This inadequacy was naturally still 
more pronounced in trusts of under $25,- 
000 and since such trusts represent the 
majority of Living Trusts on the books 
of the local trust companies it was im- 
perative that these trusts be made to 
bear a reasonable share of the cost of 
administration. 

Considerable study was then given to 
the best way to revise the schedule to 


make up the deficiency on the smaller 
trusts. Was it logical to increase the 
annual fee above 5% of the income and 
hold the distribution fee on principal at 
2%, or should the principal fee alone 
be increased and the trust companies 
postpone, until termination of the trust, 
receiving additional compensation to 
make up for any annual deficiency and 
to provide as well for the responsibility 
incurred and for reasonable profit? 


Fee-on-Principal Considered 


UE to the fact that the “fee-on- 

principal” is now being strongly 
sponsored in certain sections of the coun- 
try and since one member of the local 
fee committee was favorable to it, con- 
sideration was given to the suggestion 
of abandoning the previous basis of com- 
pensation and adopting the fee-on-prin- 
cipal basis, which involves a considerably 
higher annual fee and a smaller distrib- 
ution fee, or in some cases no distrib- 
ution fee at all. 

A majority of the Committee felt that 
this plan would necessitate either taking 
too large a fraction of the annual in- 
come in the smaller trusts or of “nick- 
ing” the principal each year to obtain 
the balance of the desired annual fee. 
Either of these alternatives appeared to 
them undesirable. 

Also it was thought there would be 
some inherent objection on the part of 
the trustor or of the life beneficiary to 
the selling of assets from time to time 
to provide funds for meeting part of the 
annual service fee, not to mention some 
difficulty in keeping small and changing 
balances of principal satisfactorily in- 
vested. Then, too, the local schedule had 
for some years produced satisfactory re- 
sults, except in the smaller trusts, where 
the matter could be corrected, and many 
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local clients were familiar with the fee 
on income plan. 


Confusion of Alternative Methods 


N the Trust Bulletin for May 1938 

there was an interesting article on 
“Sources of Trust Compensation,” which, 
among other things, concludes that the 
total compensation for a trust should be 
discussed in detail with the trustor and 
he should decide to what extent the com- 
pensation should be taken out of income 
and out of principal and when. To fol- 
low such a course, it is believed that an 
unjustified amount of time would be 
taken up in explaining alternatives and 
figuring out different plans with a client 
which will tend to get his mind off the 
more important problems incidental to 
the setting up of his trust. 

It has been the writer’s experience 
that it is generally easy to sell a poten- 
tial trustor on the justice of charging, 
as commissions, a certain fraction of the 
trust income and principal, as set forth 
in the existing fee schedule. If, how- 
ever, instead of dealing with these per- 
centages, the total dollar commission 
over the life of the trust is involved and 
various alternative plans are submitted, 
it will probably lead to more confusion 
and not generally result in any apprec- 
iable advantage. 

For instance, if the creator of a $75,- 
000 trust were told that the trustee 
should receive $5,750.00 for handling the 
trust he would probably think of this as 
a very sizeable amount and as being 
roughly 744% of the principal and, in 
consequence, he would have to be per- 
suaded of the fact that this only repre- 
sented 5% of the estimated income over 
a period of twenty years and about 4% 
of the principal at termination. The 
trustor would then possibly bring up the 
argument that the trust might not run 
twenty years and hence should bear less 
of a fee burden; or he might have some- 
thing to say about the estimated rate of 
annual income that was used in working 
up the fee schedule, and so on... 


Cost-Sharing Both Equitable and Logical 


HE writer seriously questions the 
necessity of going into this refine- 
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ment in the charging of fees, since if 
they are divided more or less evenly be- 
tween income and principal it is certain- 
ly true that the life-tenant and the re- 
maindermen both have shared reason- 
ably in the total fees, and as such bene- 
ficiaries, they undoubtedly should each 
share in this expense. In this manner 
the dual relationship which the trustor 
has to the life tenant and to the remain- 
dermen should be reasonably reflected in 
the apportioning of the fees covering 
their respective interests. 


Are we not going further than neces- 
sary in getting the trustor involved in 
the solution of a problem, the back- 
ground of which he does not fully under- 
stand and which, under our own form- 
ulae, would anyhow nearly always be 
fairly solved? 

Also, in the suggestion of discretion 
in the trustor to change from time to 
time the source from which the trustee’s 
fee shall be paid, wouldn’t we jeopardize 
some of the tax advantages that may be 
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enjoyed through the creation of an irre- 
vocable trust, and wouldn’t we build up 
unnecessary trouble for the trustee in 
continuing such discretion in the trustee 
after the trustor’s death? 


“Possible” Sources 


N the above article a suggestion was 

made that the trustor, or settlor, 
might himself be the source of annual 
fees for the trust he has created. It 
seems to the writer there would be very 
few cases when this would be practic- 
able, because if a man creates an irre- 
vocable trust for others with even the 
incidental idea of minimizing his income 
and estate taxes why wouldn’t his trust 
be made large enough to provide its own 
compensation to the trustee, instead of 
the trustor having to pay this out of 
his already-taxed income? 


It is realized that the aforesaid article 
was suggesting the various possible 


sources of income without necessarily 
endorsing them as being practicable 
sources, except in an occasional isolated 


case, but in making these suggestions 
one wonders whether they might not in- 
nocently lead some trust officer into the 
position of suggesting a plan which 
might weaken the trust in some respects? 


Difficulties of Principal Valuations 


S to the Wilmington situation, at 

least, it is the writer’s opinion that 
the stability of fees would not be en- 
hanced by going to the new basis of 
annual charge on principal. Incident- 
ally, some of the local trust companies 
felt that the fee based on income can 
be accurately and easily calculated at 
any time by a bookkeeper from informa- 
tion on the ledger sheets, while the fee 
based on principal would require an ac- 
curate appraisal of the value of the trust 
assets at the time the fee is being 
charged. 

In some trusts involving holding com- 
pany stocks and other inactive issues, 
such values would be difficult to obtain; 
furthermore, such an appraisal frequent- 
ly would be somewhat of a duplication 
of the approximate appraisals that may 
be made from time to time by the Sta- 
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tistical or Securities Divisions incidental 
to their periodic review of trust funds. 

In consequence of the above consid- 
erations, and others, it was finally de- 
cided to adhere to the existing fee-on- 
income basis and simply to raise the 
distribution fee on trusts of $100,000 
or less to 5% on the first $25,000 of prin- 
cipal and to 3% on the next $75,000 of 
principal. Trusts in excess of $100,000 
would still call for a distribution fee of 

% on the first $1,000,000 of principal 
(with a minimum, however, of $3500) 
and 1% on all over $1,000,000. 

The schedule was otherwise revised to 
give a somewhat different treatment to 
short-term trusteeship, “direction” 
trusts, large blocks of securities, per- 
petual trusts and partially-funded life 
insurance trusts; also to include addi- 
tional charges on mortgages and real 
estate. 

Now that the revised schedule has been 
adopted, the local trust companies are 
determining to what extent it is possible 
or logical to apply the new rates to their 
existing living trusts in the classifica- 
tions that would be affected. 


The New Wilmington Schedule 


HE revised Wilmington schedule, 

agreed on by trust institution mem- 
bers of the Clearing House Association 
as minimum rates for normal services 
under living and life insurance trusts, 
is set forth in detail below. Adjust- 
ments are contemplated only for unusual 
demands for service or responsibility, 
and it is expressly stated that, with ef- 
fectiveness of the schedule on July 1, 
1938, the full charges are applicable to 
co-trusteeships, any other compensation 
to be additional. 


TRUSTEE UNDER LIVING TRUSTS 


Annual Commission on Income Received 
on the first $ 5,000 

with a minimum of $15 
7,500 
12.500 


on the next 
on the next 
21% on the next 25,000 
, on all over 50,000 
If the trust contains mortgages or real 
estate, see Exceptions 6 and 7. 
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Commission on Principal 


Trusts under $100,000 


5% on the first $25,000 
3% on the next $75,000 


Trusts in Excess of $100,000 


2% on the first $1,000,000 
(with a minimum of $3,500.00) 
1% on all over $1,000,000 


Commission on principal is to be taken 
on the fair value of all trust principal 
when withdrawn or distributed or trans- 
ferred to a successor trustee, except that in 
cases where the trust provides for the pay- 
ment of the income from the trust estate 
as a whole to one or more beneficiaries and 
then for a division of the trust property 
into shares which remain in trust for other 
beneficiaries, at least one half of the com- 
mission on principal is to be taken at the 
time of such division. 


Exception 1. SHORT TERM TRUSTEE- 
ship. If withdrawal or distribution or 
transfer of trust principal to a successor 
trustee takes place within three years, the 
commission on the principal involved shall 
be three tenths of the commission at the 
scheduled rates, and thereafter one tenth 
additional for each year up to the tenth 
year, after which the scheduled rates shall 
be charged. 

Exception 2. DIRECTION TRUSTS. 
Where and so long as the direction and con- 
trol of investments rest solely with and are 
actually performed by some one other than 
the trustee, the scheduled commissions may 
be reduced as follows: 


Income 


3y % of scheduled fees in trusts over 
$100,000 only. 


Principal 


By % of scheduled fee on first $200,000. 

By % of scheduled fee on all over $200,- 
090. 

Consent or joint-control trusts do not 
come within this classification. 

Exception 3. LARGE BLOCKS OF SE- 
CURITIES. Where and so long as at least 
three fourths of the trust, taken at its book 
value, consists entirely of blocks of not less 
than 500 shares of the same issue of stock, 
or blocks of not less than $100,000 par value 
of the same issue of fully registered bonds, 
or blocks of not less than $500,000 par value 
of the same issue of coupon bonds, the com- 
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mission on income may be reduced by not 
more than one fourth of the scheduled 
amount, 

Exception 4. ADVANCE PAYMENT OF 
COMMISSION ON PRINCIPAL. If the 
maker of the trust desires to pay the com- 
mission on principal in advance, the com- 
mission may be reduced by not more than 
one fourth of the scheduled amount. 

Exception 5. PERPETUAL TRUSTS. If 
a trust becomes perpetual upon the happen- 
ing of some event, and no commission on 
principal has as yet been collected on the 
property then held in the trust, commission 
on principal shall thereupon become pay- 
able on such property at one half of the 
scheduled rates. 

When a trust is or becomes perpetual, the 
annual commission on income shall be in- 
creased by 50% on the first $5,000 of in- 
come and by 25% on all over $5,000 of in- 
come. 

Exception 6. ADDITIONAL ANNUAL 
CHARGE ON MORTGAGES. Where the 
trust includes mortgages, an additional 
charge of 4% of 1% of the total face value 
of mortgages held at the end of each ac- 
counting year shall be made, in addition to 
the trustee’s commission at the scheduled 
rates on income collected, in order to cover 
the additional costs of maintaining the 
necessary mortgage records and rendering 
the additional services required. 


Exception 7. ADDITIONAL ANNUAL 
CHARGE ON REAL ESTATE. Where the 
trust includes real estate, the scheduled rates 
of commission on income received shall ap- 
ply to rents collected by an outside agent 
and paid over to the trustee. Where, how- 
ever, the rents are collected by the trustee 
direct, the following rates shall apply in- 
stead of the scheduled rates on income re- 
ceipts: 

On rentals from properties rented at less 
than $25 per month—10%. 

On rentals from properties rented at from 
$25 to $50 per month—8%. 

On rentals from properties rented at more 
than $50 per month—6%. 

In either event, a reasonable additional 
charge, depending on the type of property, 
the condition of the improvements, and the 
duties involved, shall be made to cover the 
additional cost of maintaining the necessary 
real estate records and of rendering the ad- 
ditional services required, with a minimum 
for such charge of $10 per annum for each 
improved property and $5 per annum for 
each unimproved property. 
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TRUSTEE UNDER LIFE INSURANCE 
TRUSTS 


UNFUNDED: Same commissions on in- 
come and principal as for living trusts. Same 
exceptions as for living trusts, number of 
years in Exception 1 being measured from 
the date of the death of the Insured. No 
acceptance fee. Revocation fee to be pro- 
vided for in agreement on basis of 1/10 of 
1% of the face value of the policies origin- 
ally included with minimum of $10 and 
maximum of $100, to cover costs in connec- 
tion with setting up and terminating the 
trust. 


FUNDED AND INSTALLMENT: Same 
commissions on income and principal as for 
living trusts, plus commissions at following 
rates on additions used to pay insurance 
premiums: 

2% on first $1,000 per annum 
1% on all over $1,000 per annum 
Minimum $10 per annum 


BUSINESS INSURANCE TRUSTS: If 
the trustee is to receive and immediately 
to distribute the proceeds of insurance, 1% 
of the principal; if the trustee is to hold, in- 
vest, and administer the proceeds, the same 
commissions as for living trusts. On stock 
deposited and held, same charges as for 
stock held in safekeeping. 


“Certified Property Managers” 


The first roster of qualified managers 
of income properties in principal cities of 
the country upon whom it has conferred 
the title “certified property manager’’ is 
announced by the Institute of Real Estate 
Management in the current issue of the 
Journal of Real Estate Management, its 
technical quarterly. 

The new designation, expected to be- 
come a powerful factor in establishment 
of standards of practice in the admini- 
stration of real estate, is indicated by the 
initials C.P.M. The designation is ex- 
pected to mean as much in the field of 
property management as the designation 
M.A.I. (member of the Appraisal Insti- 
tute) has already come to mean in the 
appraisal field. 

To be accepted for membership, firms, 
partnerships and corporations must among 
other things, segregate clients’ funds in 
separate bank or trust account or ac- 
counts, so that they are never commingled 
with funds belonging to the management 
firm. 
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A Modern Trust Investment Statute 


Recent New Jersey Law Reshapes Standards for Fiduciaries 
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N 1935, the President of the New Jer- 

sey Bankers Association appointed 
a Special Committee on Trust and Sav- 
ings Bank Investments to work on a 
revision of the laws governing fiduciary 
and savings bank investments. After 
about six months of work, it was decided 
that it would be more satisfactory to 
have two committees, one to work on 
trust investments and the other on sav- 
ings bank investments. 

When the Committee began its work, 
it found that the statutes in regard to 
fiduciary investments were grouped un- 
der what may be called three classifica- 
tions: the Executors and Administrators 
Act, the Orphans Court Act and the Sav- 
ings Bank Act. In addition, there were 
many miscellaneous acts, so called by the 
Committee since they applied to a specific 
security, such as Port of New York 
Authority, rather than a general classif- 
ication. In a broad way, and omitting 
details as to qualifying provisions for the 
purpose of simplification, the types of in- 
vestments permitted under the various 
groups of statutes were as follows: 

Under the Executors and Administra- 
tors Act: 1) Bonds of the United States 
of America; 2) Bonds of this state; 3) 
Bonds of any county, city, town or town- 
ship of this state, provided the total in- 
debtedness does not exceed 15% of the 
taxable property; and 4) First mort- 
gages on real estate up to 50 per cent. 
of the estimated worth of the property. 

Under the Orphans Court Act: 1) 
United States bonds or those for which 
the faith of the United States is distinct- 
ly pledged; 2) Bonds of this state; 3) 
Bonds of any other state of the union; 
4) Bonds of any county, city, town, 
township, borough, village or _ school 
district of this state, provided that the 


indebtedness does not exceed 15 per cent., 
exclusive of obligations issued for public 
school purposes, and of the city of New 
York and of the city of Philadelphia; 
5) First mortgage or consolidated mort- 
gage bonds of railroad companies which 
have paid dividends of at least 4 per 
cent. for a period of five years next prev- 
ious to the date of purchase; 6) First 
mortgages on real estate, provided that 
the amount loaned shall not exceed 60 
per cent. of the estimated worth of the 
property. 


Conflicting Requirements 


It will be seen that there are several 
conflicts in these statutes. In the first 
group, bonds’ of the United States of 
America are authorized, while in the 
second group full faith and credit bonds 
are authorized; in the municipal bond 
section, bonds of municipalities in this 
state may be purchased in the former 
case if their indebtedness does not ex- 
ceed 15 per cent.; in the second case 
they may have indebtedness of 15 per 
cent., exclusive of school debt; mort- 
gages of not more than 50 per cent. may 
be puchased in the former case and not 
more than 60 per cent. in the latter case. 

Further, securities qualifying as legal 
for savings banks could be purchased 
by fiduciaries under a statute permitting 
fiduciaries to invest in securities eligible 
for savings bank investment. Under 
this group of statutes, United States 
bonds, bonds of this state and of other 
states were authorized. In the section 
concerning municipal bonds of this state 
was the curious proviso that the total 
indebtedness of a borough or village 
might not exceed 10 per cent. of the 
assessed valuation. It would appear un- 
der this section that a municipality other 
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than a borough or village might have 
any amount of debt, no matter how 
large, but that only the borough or vil- 
lage was confined to 10 per cent. 

The next provision permitted the 
purchase of the obligations of any city 
or county of any other state of the union, 
with a proviso as to default, and also 
that the total indebtedness shall be limit- 
ed by law to 10 per cent. Many thought 
this was ambiguous. There are states 
which limit their municipalities’ debt 
to 10 per cent., but many of the muni- 
cipalities in such states are found to be 
well over this percentage because of cer- 
tain exemptions specifically authorized. 

The railroad bond section is similar to 
the railroad bond section under the Or- 
phans Court Act and depends on the ob- 
solete standard of the payment of divi- 
dends for five years at the rate of 4 per 
cent. In many instances the passing of 


a dividend is a constructive step for the 
bondholders. 
The section legalizing utility bonds is 
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Act. Thus, it may be seen that they 
were never made legal directly for fidu- 
ciaries, who could only buy them through 
the back door, so to speak, of the Savings 
Bank Act. The same is true of railroad 
equipment trust obligations. 

In addition to these groups of statutes, 
there are, of course, many miscellaneous 
acts, making eligible such securities as 
Port of New York Authority, Philadel- 
phia-Camden Bridge, Home Owners Loan 
Corporation, National Housing Act mort- 
gages, etc. for fiduciaries, savings banks 
and insurance companies. 


A Search for Standards 


Keeping in mind the standards of con- 
servative investment set forth in exist- 
ing laws, the Committee spent months 
investigating every field of investment 
to determine what constituted high-grade 
securities suitable for fiduciary invest- 
ment, to set up desirable and conserva- 
tive standards, to harmonize the con- 
flicts spoken of above, to eliminate the 
ambiguous sections and to broaden the 
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so-called “legal list” by including high- - 


grade securities hitherto ineligible. It 
was hoped to repeal all of the laws relat- 
ing to trustee investments and have a 
new statute embracing the entire re- 
quirements—all in one place. It was 
found advisable by counsel, however, to 
permit some of the existing statutes to 
stand for technical reasons. The bill 
was drawn by the Association’s counsel, 
Mr. J. Fisher Anderson, setting forth the 
principles outlined above, and was in- 
troduced in the 1938 session of the Legis- 
lature, where it was passed and became 
Chapter No. 196 of the Laws of 1938. 


Under the new Act, Government bonds, 
bonds fully guaranteed by the Govern- 
ment, bonds of the State of New Jer- 
sey and bonds of other states which have 
not been in default during the five years 
preceding the investment are eligible. 
Bonds of municipalities in the State of 
New Jersey not in default may also be 
purchased. Since the Legislature of the 
State of New Jersey has regulated the 
issuance and limited the amount of debt 
of the municipalities by the Bond and 
Budget Acts, it was felt that limitations 
of debt did not have any place in the 
legal law. This practice follows that of 
New York, Pennsylvania and other im- 
portant Eastern states. 


Overlapping Liens Considered 


In the section covering out-of-state 
municipal bonds, the principle is intro- 
duced of requiring overlapping debt, ex- 
cept county and state, to be included in 
total debt for the purpose of limitation, 
which is set at 5 per cent. for counties 


of 20,000 to 100,000 population, 7 per 
cent. for counties with over 100,000 pop- 
ulation, 12% per cent. for cities, towns, 
townships, boroughs, villages and school 
districts, and 15 per cent. for cities with 
a population of over 250,000. The Com- 
mittee endeavored, in this section, to 
make eligible bonds of thickly populated 
municipal subdivisions whose debt is 
relatively high because of the many serv- 
ices it must render to its inhabitants. 
The principle of adding overlapping debt 
for the purpose of computing total debt 
is especially important in sections of the 
country where school districts, fire dis- 
tricts, sewer districts and irrigation dis- 
tricts issue bonds which must be serviced 
by the general revenues of the munici- 
pality. Provision is made for appor- 
tioning debt of school districts which in- 
clude more than one municipality, and 
also for the deduction of self-supporting 
debt. 


The previous statutes in regard to 
railroad bonds have been completely re- 
vised. The principle of overall coverage 
is introduced and also traffic density, in 
alternative provisions. The old stand- 
ard of dividend payments of four per 
cent., but for three years instead of five, 
has been retained as an alternative 
method of computation. Railroad equip- 
ment trust obligations are also made eli- 
gible. : 

Several new groups of investment 
classifications are included in the new 
law. Under one section, Canadian bonds 
are made eligible, as it was felt that the 
high regard in which financial circles 
have always held the credit of the 





TRUST COMPANIES 


Dominion of Canada entitled them to in- 
clusion. 


New Utility Bonds 


The utility bond section does not dif- 
fer greatly from the provisions in the old 
Savings Bank Act, but entirely new sec- 
tions were added to cover water com- 
pany bonds, utility debentures, telephone 
company bonds and some utility pre- 
ferred stocks. In any realistic treatment 
of the field of utility investments, it was 
felt necessary to take cognizance of the 
present tendency on the part of the old 
and well-established utility companies to 
issue debenture bonds to replace their 
mortgage bond issues. The Committee 
also felt it should recognize the fact that 
certain utility preferred stocks enjoyed 
as much if not more stability of earnings 
and marketability than many bonds. 

Another new section covers industrial 
bonds and preferred stocks. At the time 
the previous laws were drawn, industrial 
companies were considered very risky 
ventures, while rail bonds were regarded 
as the premier investments. The Com- 
mittee was of the opinion that many in- 
dustrial companies had passed the acid 
test in the course of the past twenty 
years and that their obligations deserved 
a place in a well-rounded fiduciary port- 
folio. 


Certain Foreign Mortgages Eligible 


There had always been a question 
whether mortgages could be made out- 
side the State of New Jersey. The mort- 
gage section has clarified this by making 
eligible mortgages on improved real 
estate, including improved farm lands, 
in the States of New York and Pennsyl- 
vania within twenty-five miles of the 
State of New Jersey. Mortgages may 
be made up to sixty per cent. of the 
estimated value of the property. The 
provision including mortgages in nearby 
New York and Pennsylvania was made, 
not only to enable a fiduciary to make 
a mortgage outside the state but to per- 
mit him to hold a good mortgage which 
a decedent may have made outside the 
State before his death. This situation 
is especially likely to arise in the case of 
northern New Jersey residents who are 
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employed in New York or Camden Coun- 
ty residents employed in Philadelphia. 


Provision is made for the first time 
to authorize fiduciaries to deposit unin- 
vested principal balances or funds await- 
ing distribution in interest-bearing time 
deposits with a limitation as to amount 
of $5,000 in any one institution. There 
had been some question as to whether 
Trustees had an inherent power to make 
such deposits. 

The laws governing savings bank in- 
vestments in the State of New Jersey 
have also been revised this year, and the 
new section is known as Chapter No. 162 
of the Laws of 1938. Although the two 
committees worked together as much as 
possible, there are certain differences in 
the two laws arising through the differ- 
ence in investment requirements in the 
two fields of savings bank and fiduciary 
investments. 

The Committee feels that it has done a 
great deal toward simplifying and clari- 
fying the laws relating to trust invest- 
ments, and that the standards it has set 
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MONADNOCK LODGE 


Rest & Convalescent Home 

Rutland, Mass. 
A delightful place for elderly and con- 
valescent people desiring the comforts 
and atmosphere of a quiet charming 
home. Beautifully situated. Conven- 
ient to churches, libraries, theatres, etc. 
Individual attention. Occupational ther- 
apy when desired. Trained nurses and 
dietitian. Automobile service. Inspec- 
tion invited. 


up for the new types of securities now 
eligible will be found workable and con- 
servative. 


[The members of the Committee on Trust 
Investments, who served with Mr. Schick- 
haus, were as follows: Ernest L. Bartelt, 
president, West Jersey Trust Company, 
Camden; Charles K. barton, vice president 
& counsel, United States Trust Company, 
Paterson; Fritz P. Fiske, vice president, 
Montclair Trust Company, Montclair; Wil- 
liam E. Hocker, vice president & trust of- 
ficer, National Newark & Essex Banking 
Company, Newark; Omer T. Houston, trust 
officer, Plainfield Trust Co., George Letter- 
house, trust officer, Commercial Trust Co., of 
New Jersey, Jersey City; Edward B. Miller, 
secretary & treasurer, Madison Trust Co., 
Madison; William K. Paton, vice president, 
Paterson Savings Institution, Paterson; 
Harry A. Weiler, trust officer, The National 
Bank of New Jersey, New Brunswick. The 
late Edward K. Mills, president of the Mor- 
ristown Trust Company, who died in March 
of 1938, served as a member of the Com- 
mittee from its appointment in 1935.] 


N. Y. Unit of National Conference 
of Investors 


Organization of a permanent New 
York State Unit of the National Con- 
ference of Investors is now uncer way 
with plans being made by a committee 
of prominent business executives in the 
State, headed by F. D. Russell, presi- 
dent of the Security Mutual Life Insur- 
ance Co., Binghamton, and including 
many bankers. The Conference is « 
nation-wide group of more than 11,000 
investors concerned with the protection 
of railroad securities. 
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Overcoming Railroad Impasse 


If Government ownership is not the 
desirable solution of the railroad ques- 
tion in the United States, “the alterna- 
tive is to permit the private companies 
again to achieve a consolidated position 
and enable them to interest investors of 
capital,” according to the Index, pub- 
lished by the New York Trust Co. 


“The railroads, in view of their huge 
investments and the large proportion of 
their securities held by savings banks, 
insurance companies and trust funds and 
the: wide reflection of their well-being 
in production and employment, are far 
too important to the nation to permit 
continuation of the present impasse,” 
the Index continues. 


“Minor concessions with regard to 
rates and wages cannot solve the basic 
problems. More fundamental treatment 
is required, as outlined in a recent report 
of the Transportation Association of 
America entitled ‘A National Transpor- 
tation Program.’ Among the recommen- 
dations made which touch on public pol- 
icy and supervision, there might be 
cited: amendment of the Interstate Com- 
merce Act to provide for consolidations 
of rail lines to eliminate needless dupli- 
cation of service and to increase effi- 
ciency and economy; the abrogation of 
much legislation and regulation fixing 
expenses beyond the control of manage- 
ment—such as ‘make-work’ and train 
limit laws and inflexible rate schedules; 
equalization of the tax burden among the 
various forms of transportation; the de- 
termination and maintenance by the 
Interstate Commerce Commission of the 
degree of competition among carriers by 
road, rail, water and air most in the 
public interest; the placing of all trans- 
port regulation under one Federal body; 
and amendment of the Bankruptcy Act 
to simplify procedure and expedite re- 
organization.” 

a 


Unauthorized practice of the law by banks 
and trust companies rears its head again 
in the advice from Shenandoah, Iowa that a 
campaign is being launched by the State 
Bar Association against offending institu- 
tions. 





An Official Trust Pamphlet 


Are the Trust Men of the United States and Canada 
Ready for Uniform Outline of Services? 


GILBERT T. STEPHENSON 


Director, Trust Research Department, The Graduate School of Banking, 
American Bankers Association 


N ALL the other common law coun- 

tries—England, Scotland, Ireland, 
Australia, New Zealand, South Africa, 
British India—the trust institutions al- 
ready have an official pamphlet. The 
question I raise now is, Aren’t we in the 
United States and Canada ready now to 
fall into line with these other countries? 


What is an official pamphlet? It is a 
pamphlet—not a leaflet, not a book—a 
handy pamphlet of not over 15 or 20 
pages at the outside. It is an authorized, 
official statement of the governing body 
of the trust institution, not a piece of 
promotional printed matter. 


It is issued in dated editions so that 
there can be no uncertainty as to what 
official pamphlet was in force at any 
given time. It is for distribution upon 
request to prospective customers, custo- 
mers, lawyers and other interested par- 
ties, and is not for miscellaneous, un- 
solicited, hit-or-miss distribution as a 
piece of promotional material might be. 
It is a sober, dignified publication—noth- 
ing flashy or garish about it—of a piece 
in simple dignity and elegance with the 
annual printed report to the stockholders 
that some of the banks and trust com- 
panies make. 


Outline of Contents 


T IS, as a rule, made of six parts: 

First, the general statements of facts 
about the individual institution. The 
purpose of this is to tell people—general 
public in so far as it may be interested, 
prospective customers, customers—what 
they want to know about the institution 
itself—its history, its general functions, 
and the like. These general, standing, 
unchanging facts, about the institution 


may be supplemented by an insert con- 
taining such current, changing facts as 
the names of the officers and directors 
and the latest financial statement. 

Next, a list of the advantages of a 
trust institution over an individual. This 
is a succinct, page-or-two statement of 
the special advantages offered by the 
corporate fiduciary, such as continuity, 
availability, security, special skill, econ- 
omy, impartiality. Its purpose is to en- 
able a person to answer for himself the 
question, Why should I name a bank or 
trust company, instead of an individual, 
as my executor or trustee? 

Then, a non-technical enumeration 
and description of the services offered. 
This section is designed to tell people 
what they want to know, and in language 
they can understand, about the many and 
varied services—estate, trust, agency; 
individual, corporate, institutional—a 
trust institution offers. It enables a per- 
son to answer for himself the question, 
What all can a trust institution do for 
me, for my family, for my business, for 
the institutions in which I am interest- 
ed? Do I need these services? If so, 
what ones? 


Institutional Policies 


OURTH, a statement of the general 

policies of the institution. There are 
certain general policies as to which those 
who have dealings with the trust insti- 
tution should be advised. From this sec- 
tion the reader is able to answer for him- 
self, What is the general policy of the 
institution on such matters as co-execut- 
orship and co-trusteeship, on drafting 
and safekeeping of instruments, on re- 
taining the lawyers, brokers, bankers, 
estate agents and other professional men 
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of that character of the customer, on re- 
serving the right to decline an appoint- 
ment unless consulted beforehand, on 
carrying on businesses or retaining in- 
vestments subject to future or contin- 
gent liability? Naturally, only those 


points would be covered that were sus- 
ceptible to a general statement of policy. 


Again, a statement about fees. If a 
trust institution has its own, individual 
schedules of fees—as does each of the 
English trust corporations—they are put 
in. If certain fees are fixed by the court, 
a statement to that effect is made; if by 
negotiation, it is so stated. If there 
are uniform schedules of fees, as in Scot- 
land, they are put in. This section is 
the trust institution’s answers to the 
prospective customer’s question, What 
can you tell me about the fees or com- 
missions you charge for your various 
estate, trust and agency services? 


Finally, the approved forms of ap- 
pointment. These are not—distinctly 
they are not—forms of complete wills 
or trust agreements. They are only ap- 
proved (by counsel)—forms of appoint- 
ment of the corporation as executor or 
trustee. They are only the paragraph 
or two containing the appointment, us- 
ually the provision about compensation, 
and a statement of the express powers of 
the executor or trustee. This section is 
meant for the lawyers and is the answer 
to his question, What express powers and 
other administration provisions do you 
like to have in the trust instruments un- 
der which you are called to act? 


A Contrast in Efficiency 


HAT is the need in the United 

States and Canada for such an of- 
ficial pamphlet? The need is simply this: 
Persons who have dealings with trust in- 
stitutions—prospective customers, cus- 
tomers, lawyers, governmental represent- 
atives, general public—need and are en- 
titled to have certain information about 
trust institutions in general, about the 
particular trust institution, and about 
trust business and trust service. We 
trust men recognize this when we say in 
our Statement of Principles: 
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In its relations with the public a trust 
institution should be ready and willing 
to give full information about its own 
financial responsibility, its staff and 
equipment, and the safeguards thrown 
around trust business. 


People are entitled to have this informa- 
tion in handy form. At the present time, 
how do we in the United States and 
Canada offer this information? 


Go into a trust corporation in Eng- 
land and ask for general information on 
these subjects and you promptly receive 
a copy of the latest edition of the official 
pamphlet and there are your answers at 
hand, at once, and in understandable 
language. By way of contrast, go into a 
bank or trust company in the United 
States or into a trust company in Can- 
ada and ask for the same thing and, as 
a rule, you receive a handful or almost 
an armful of printed matter—leaflets, 
pamphlets, booklets, even books, each of 
them individually excellent in form and 
content—from which mass, at great ex- 
pense of time and energy, you may or 
may not be able to dig out the inform- 
ation you desire. 

In response to my request for general 
information about its services one of the 
leading trust companies in Canada hand- 
ed to me 27 different pieces of printed 
matter containing, all told, 284 pages, 
and another handed me 27 pieces with a 
total of 298 pages. The same thing 
would happen should I make a similar 
request of any of the leading American 
trust institutions. 


Advantage of Definiteness 


HAT would be some of the advant- 
ages of the official pamphlet? 
First, it would be an economy. It 
would serve better the purpose now serv- 
ed and that only partially by a miscellany 
of promotional printed matter. 


Second, it would prevent arguments 
and even misunderstandings. With all 
such things as the institution’s advant- 
ages over the individual, its services, its 
general policies, what it has to say about 
compensation, its counsel-approved forms 
of appointment set out in an official 
pamphlet, there would not be much room 
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left for argument or misunderstanding 
on the points covered. 

Third, it would add dignity and stand- 
ing to trust service. The general public 
would appreciate and would respond to 
the fact that their trust institutions had 
definite services to offer, definite policies 
to live up to, definite statements to make 
about their compensation, and definite 
provisions to be written into the instru- 
ments under which they were called upon 
to act. 


Fourth, it would mean an approxima- 
tion—not a complete attainment—of 
standardization of fees. If trust insti- 
tutions cooperated in the drafting of 
schedules of fees or of statements about 
fees, they would, naturally, be disposed 
to live up to their schedules or their 
statements. If customers or prospective 
customers saw in black and white sched- 
ules of fees or statements about them 
and realized that they were official sched- 
ules or statements, they would be less 
disposed to cavil about fees. It would 
go a long way towards doing away with 
fee-shopping and fee-cutting. 

Fifth, it would improve the workabil- 
ity of trust instruments. If the trust 
institution, through its official pamphlet, 
offered to the lawyers the counsel-ap- 
proved forms of appointment it would 
like to have in the instruments under 
which it would be called upon to act, the 
lawyers would be glad to use these forms 
in most instances and, where they felt 
obliged to disregard or modify them, 
would be disposed, I think, to discuss 
the proposed new or modified provisions 
with the trust institution. 


How to Prepare the Pamphlet 


RANT that the official pamphlet ap- 

pears to be a good thing or at least 

that it is worth trying out. One comes 

next to the question, How should one go 
about working out one? 

First of all, make a collection and 
study of the official pamphlets of the 
trust institutions of other common law 
countries. I shall be glad to give, to 
anyone interested, the names of trust 
men in any of the other common law 
countries who, I am sure, would be glad 
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Administration requiring ancillary 
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to send, gratis, copies of their latest of- 
ficial pamphlet. 


Next, should the preparation of an of- 
ficial pamphlet be an individual enter- 
prise of a given trust institution or the 
cooperative enterprise of all the trust 
institutions of a given trade-area? The 
finished product must, of course, be the 
official statement of the issuing institu- 
tion. 


In a few, isolated cases, a single trust 
company, acting independently, may be 
justified in issuing its own official pamph- 
let without seeking the cooperation of 
other trust institutions in the trade-area. 
As a matter of fact, most of the official 
pamphlets in the other common law coun- 
tries are the independent productions of 
individual trust institutions. This, no 
doubt, is due mainly to the fact that the 
organization of trust institutions into 
trust associations has not gone as far in 
these other countries as it has in the 
United States and Canada. 


Opportunity for Trust Association Work 


UT in the vast majority of cases, I 
think, the trust institutions of a 
given trade-area should work out togeth- 
er and cooperatively the contents, except 
the institutional matter, and form of the 
official pamphlet. The trade-area may, of 
course, be a city or a county or a group 
of cities or counties or a state. ; 


In the United States in most cases the 
moving force would be the local trust 
association; in some, the state trust as- 
sociation or trust section of the state 
bankers association. In Canada, for 
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Montreal, for instance, it might be the 
trust company section of the Montreal 
Board of Trade; in the Province of On- 
tario, the Trust Companies Association 
of Ontario. 

The trust association, whether city, 
county, state or provincial, might name 
a committee to draft the contents of an 
official pamphlet and to suggest the gen- 
eral form. The trust association com- 
mittee might call upon the local bar asso- 
ciation to appoint a committee to cooper- 
ate in preparing the forms of appoint- 
ment of the trust institution as executor 
or trustee. 


Each trust institution would have to 
prepare its own institutional material 
and its current inserts of names of of- 
ficers and directors and statement of fin- 
ancial condition. Each institution would 
have to select a distinctive color and, if 
desired, a distinctive design for its own 
official pamphlet. 


Standardization Suggested 


NE suggestion of major importance 

in giving effectiveness and perm- 
anency to the official pamphlet is that it 
be not confused with promotional print- 
ed matter. It should be accepted and 
regarded as informative and not pro- 
motional, accorded the dignity of an of- 
ficial statement, kept modest and digni- 
fied in appearance and, above all, that 
the trust institutions do not vie with one 
another in the expensiveness or preten- 
tiousness of their official pamphlets. Un- 
less this is done from the very start, the 
so-called official pamphlet soon will de- 


generate into just another piece of print- 
ed matter and soon will lose its prestige 
as an Official statement. 


I know, of course, that we are not all 
ready for an official pamphlet. Before 
We issue any, we should like to have 
uniform schedules of fees in full force 
and effect in all the trust associations. 
We should like to have our general poli- 
cies on certain points better crystallized 
and more generally accepted and prac- 
ticed. We should like to have our forms 
of appointment, including express powers 
and compensation provisions, more near- 
ly standardized. But nothing started, 
nothing accomplished. Mightn’t it be 
that the cooperative work of the trust 
institutions on an official pamphlet would 
serve still further to standardize their 
policies, their services and their forms 
of appointment, and even their fees? 


Editor’s Note: Excerpts from a repre- 
sentative handbook or official pamphlet 
of one of the English trustee companies 
were published in Trust Companies, issue 
of Dec. 1936 at page 743. 


Accountants Praise Bank Ads 


On several occasions this magazine has 
exhorted accountants to show their 
clients the advantages of publishing data 
such as ratios of wages, taxes, and divi- 
dends over a series of years. We believe 
that if such figures were widely publi- 
cized ill informed criticism of corporate 
finance and management would be re- 
duced. In a recent series of advertise- 
ments of the Bank of New York and 
Trust Company, one was devoted to the 
electric industry, which has been a fre- 
quent victim of public indignation and 
political attack. Since 1913, despite a 
43 per cent advance in the cost of living, 
the price of electricity has declined 47 
per cent, according to the advertise- 
ment. Total taxes paid by the industry 
have increased 50 per cent since 1929. 
These taxes are equivalent to 75 per 
cent of the industry’s payroll, 67 per 
cent of the net income available for divi- 
dends, or the interest on all funded debt. 


Journal of Accountancy, Aug. ’38. 





9 J rusteeship in a Changing World 


. FRANKLIN B. KIRKBRIDE 


Figures Don’t Lie, But—- 


ECENTLY, thumbing my way 

through a pile of financial wisdom, 
my eyes were arrested by the report of 
a Sub-Committee on Fees & Costs of the 
New York State Bankers’ Association ad- 
vocating higher fees for trustees. 

Happening to have some convictions 
on the subject, and being a trustee my- 
self, I propose to question the report in 
all friendliness and in a spirit of con- 
structive criticism. 

I start with the assumption that, while 
methods have greatly improved since my 
early trust company days, there are still 
plenty of improvements that can be made 
and if we are satisfied to accept present 
practice and fail to keep ahead of the 
times, we are licked before we start. 

I take issue with the Sub-Committee 
because I think the problem has been ap- 
proached, like a certain stubborn animal, 
from the wrong end. Don’t start by 
recommending raising fees, but relegate 
that recommendation to the rear, until 
every other possibility has been explored 
to make trusteeships pay. 

The Sub-Committee has done a pains- 
taking piece of research and analysis, 
but are its conclusions warranted by the 
facts? 

Horses and Apples 


ENRY FORD has proved that effi- 

ciency and high wages on one side 
and low sales prices on the other are the 
basis of increasing business and profit. 
Raise price and restrict market is con- 
versely true. 

In the cost analysis, the expense fig- 
ures run from a combination of highs ag- 
gregating from three to nearly five times 
every dollar of fees earned, to an aggre- 
gate of low costs of less than forty cents 


of every dollar earned. Individual banks 
show costs ranging from, say, $4.84 of 
every dollar earned to thirty-nine cents 
of every dollar earned. If some can 
prosper, what about the high cost pro- 
ducers? Maybe the difference is_ be- 
cause of conditions that cannot be over- 
come. Cerro de Pasco produces a pound 
of copper for possibly half what Inspira- 
tion spends in doing the same thing. °* 
One is, through force of necessity, a high 
cost producer, while favoring conditions 
make the other a low cost producer. 

Averages, too, 2re sometimes mislead- 
ing, as in the case of the British war 
veteran whose appeal for help was based 
on the sum of the following facts: 


I have been through 
wars 
battles 

I have received 
wounds 

I have to support 
children 


Total 13 


Years ago I started unwinding Trust 
Department red tape (which we bought 
on spools), going first after the bundles 
of bonds and stocks. I wonder if there 
is any red tape left in the vaults or else- 
where! 

Where to Start 
ODIFICATION and _ simplification. 
of statute law and more uniform 

court practice would cut through much 
duplication, eliminate unnecessary work 
that is very costly. Here is a real job, 
worthy of the mettle of the higher ups. 
Statute law must of necessity be more 
or less static, but procedure should be 
flexible, should facilitate, not hamstring, 
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the work of the trustee. Court account- 
ing should be standardized. 


The Sub-Committee bases its conclu- 
sions on a two-year experience, which is 
too short, and fails to refer to executors’ 
fees which are the cream at the top of 
the bottle. Then, too, different geograph- 
ical areas, old and present rates, and size, 
big and little, are stirred in to complete 
a jumble which, like the British veter- 
an’s total, may be entirely misleading. 


Is it thinkable that some of the high- 
cost corporate trustees might better put 
up the shutters and let their trust busi- 
ness go elsewhere? On the other hand, 
nobody would close down a golf course 
no matter how costly the upkeep, if the 
dining room and bar made sufficient 
profit to more than take care of the de- 
ficit. 


I wonder if corporate trustees ever cut 
fees nowadays? We did. A wise and 
experienced trust officer used to say to 
me, “I like small executorships and trusts 
for they come straight to my desk and we 
get the full statutory fees, while the big 
estates that come by way of the “front 
room” are the ones on which we take our 
licking.” He was Scotch and sound. 


How about the family that has done 
business with the Trust Department for 
years and through succeeding genera- 
tions? Is the business to be treated as 
a whole over all the years—as the orig- 
inal big estates become divided and sub- 
divided, as one generation succeeds an- 
other? Two years fail to tell the whole 
story. 


A Bit of History 


ONSIDER the plight of a youthful 

executive in the 1890’s pitched from 
a factory into fiduciary banking. It was 
a good deal like jumping off the end of a 
dock into deep water: literally a case of 
swim or drown. Nowhere to go for help, 
no literature to study, no training avail- 
able, except in the hard school of expe- 
rience, trial and error. 


Maybe it was just as well, for each sit- 
uation that arose had to be met, and com- 
mon sense, no inhibitions or preconceived 
notions, no traditions, a fairly nimble wit 
and some ingenuity kept people from 
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realizing the profound depth of my ig- 
norance. 


I concluded early that whether it was 
accounting or other pieces of the machin- 
ery that were too complicated to be 
grasped by an average mind they were 
obviously not the best practice. 


The company’s books had been opened 
in 1812 and when, from time to time, 
need had arisen for changes, sometimes 
due to developments in the business, 
sometimes to need for statistical or other 
information and very rarely to block the 
repetition of a particular petty irregular- 
ity, supporting books and schedules had 
been added till the accounting maze had 
become an intricate hodgepodge. 


So I called on a young accountant for 
help. Joseph E. Sterrett and I had in- 
stalled a set of books for a hospital and 
he suggested that we start fresh and, 
with the hospital books as a guide, see 
whether simplification would not produce 
the desired result. It did. Fred Dreer, 
crotchety, elderly general ledger book- 
keeper who fought every change, went 
home two hours earlier each afternoon 
and eventually became reconciled to his 
new-found leisure. 


Always Done That Way 


N the Trust Department I was ap- 
palled to find just a cash book and a 


single entry set of records. No controls. 
Why? Because it had always been done 
that way! I set about finding what other 
trust companies did. If there was a 
Trust Department with a double entry 
system of accounts east of the Missis- 
sippi River, I failed to find it. So we 
developed our own set of trust ledgers. 
We kept them as duplicate books and let 
nature take its course, Eventually, the 
old cash book and bound “Assets Books” 
were discarded because nobody used 
them. And it was not many years before 
accurate double-entry accounting had be- 
come standard practice in Trust Depart- 
ments everywhere. 

Why has this bit of history been told? 
Because progress did not stop with the 
turn of the century. Maybe there are a 
few spots where costs can still be cut. 
Tom Watson and his minions say it can 
be done, or is their talk all advertising 
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hooey? Is compensation for character, 
courage, brains and ingenuity keeping 
pace with the cost of living? I wonder. 

“Know thyself”, oh trustee, whether 
corporate or individual, strive to render 
the best possible service, efficient, kind- 
ly, wise, and forget any possibility of in- 
creased compensation until every effort 
has first been made to reduce the cost 
of operation; strive to render such out- 
standing service that new business will 
flow to you of its own accord and help 
you to spread “overhead” over a steadily 
increasing volume of trusteeships and 
executorships, too. 


Worries from Small Trusts 


Tracing the history of financial insti- 
tutions back to the “fabulous twenties,” 
William H. A. Johnson, trust examiner, 
Federal Reserve Bank of Chicago, stated 
that banks and trust companies in their 
scramble to get more business at any 
cost, loaded themselves with so much un- 
profitable business that it caused severe 
embarrassment. This was particularly 
true in accepting new business inasmuch 
as the financial promoters had educated 
their public to be “trust minded” and 
the little man considered his estate just 
as acceptable as the larger ones. 

Mr. Johnson pointed out that the little 
man should be taken care of but some 
method will have to be devised to keep 
the trust departments from losing money 
on this social obligation. 


“A trust of a given dollar value is 
profitable in some communities while un- 
profitable in others,” he declared. The 
type of trust as well as the type of asset 
often determines the profitability of the 
account. Mr. Johnson attacked the in- 
stitution which used its trust depart- 
ment as a “financial waste-basket” for 
the bank and “allowed the trust depart- 
ment to fossilize under some moss-back 
pensioner.” Under these conditions it 
is “impossible to even approximate costs 
or determine what business is worthwhile 
and what is to be rejected,” he said. 

Costs have been increased by changed 
statutes, and diminishing income has re- 
sulted in unprofitableness where fees are 
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based solely thereon. These two phases 
go to make the picture more drab. Mr. 
Johnson stated that while fees are a 
factor in operating a shop profitably, if 
the fee base is fixed by statute there is 
little hope for immediate action. If the 
fees are governed by the court, the way 
is easier if sufficient evidence is pre- 
sented. 

Speaking of the common trust fund 
he said: “This is only a partial solu- 
tion, as without statutory aid invest- 
ments in a common fund can probably 
only be made where expressly permit- 
ted by trust instruments. At the mo- 
ment only a few states have enacted com- 
mon trust fund statutes and others are 
considering such statutes. Thus, in the 
absence of statute, there is no relief as 
to existing trusts. The difficulties in the 
use of the common fund are the compli- 
cated accounting and management prob- 
lems. At the present moment the regu- 
latory safeguards placed around such 
funds seem to preclude their use by any 
but the relatively larger institutions.” 

Mr. Johnson explained a plan whereby 
one trust institution reduced to a mini- 
mum administration costs and held the 
income to a decent level. The company 
bought, for a simple explanation, a 
$1,000 face value United States Savings 
Bond. $750 is used in buying the bond 
which matures in ten years; the $250 is 
placed in a savings account and at each 
interest computing date a proportionate 
part of the savings account and interest 
allowed thereon is withdrawn and dis- 
bursed as income. At the end of ten 
years the bond is paid at $1,000 and the 
corpus is intact. 





a RE a Te eS 


Is Fiduciary a “Related Taxpayer”? 


Dear Sirs: 

There is beginning to be heard more 
talk about the effect of Section 820 of 
the new Revenue Act on the liability of 
executors and trustees. This is the sec- 
tion entitled “Mitigation of Effect of 
Limitation”, etc. More and more it is 
clear that serious danger is involved in 
that part of the section where it is stated 
that the term “related taxpayer” means 
fiduciary on the one hand and beneficiary, 
legatee or heir on the other. If the li- 
ability of a fiduciary for the year 1932, 
for instance, was determined on a cer- 
tain theory, and the estate has been since 
distributed so that there is nothing now 
in the hands of the fiduciary, and if, 
with respect to the same property, the 
beneficiary succeeds in establishing for 
some current year a principle inconsis- 
tent with the earlier treatment of the 
same item by the fiduciary, such action 
by the beneficiary may cause a new li- 
ability for back taxes and_ interest 
against the fiduciary, notwithstanding 
the fact that except for 820 any collec- 
tion of tax against the fiduciary has been 
barred by the statute of limitations. 

The provision seems to be founded on 
an entirely false assumption that there is 
a privity of interest between a trust com- 
pany which once served as a fiduciary, 
and a person who was one of the bene- 
ficiaries. Actually, of course, the trust 


Open Horum 


A Clearing House of 
Fiduciary Views 


Readers of Trust Companies Maga- 
zine are invited to express opinions, sug- 
gestions and inquiries on matters of in- 
terest to fiduciaries, for presentation and 
discussion in this department. 


company has no way of preventing the 
beneficiary from taking a position incon- 
sistent with the one originally taken by 
the trust company, and there is no jus- 
tice in punishing the trust company for 
what the beneficiary does. No doubt if a 
trust company were subjected to liability 
in such a manner, it would have certain 
theoretical rights to secure reimburse- 
ment from the distributees. Theoretical 
rights of this kind are not always satis- 
factory, especially where a considerable 
interval has elapsed after the distribu- 
tion of the estate. 

The point is almost certain to be a 
good deal discussed by trust companies 
in deciding on their policies. 

A member of the District of Columbia Bar 


Unwarranted Economies 
Dear Sir: 


Recent articles in Trust Companies 
Magazine on trust department operations 
and on trust cost accounting have em- 
phasized the economies to be realized by 
decreasing the frequency of remittances 
and statements to trustors or beneficiar- 
ies. 

We all want to economize on office 
routine and overhead but we must not 
lose sight of our aim constantly to keep 
foremost in mind service to our custo- 
mers. 

The frequency of reports should prim- 
arily be based not on the expense of pull- 
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ing and mailing the statement, but on the 
amount of activity in the trust and the 
value of the corpus. Our experience in- 
dicates that nearly all customers are 
quite satisfied with annual inventories 
of assets, regardless of the size of the 
trust, with quarterly statements of re- 
ceipts and disbursements where the as- 
sets. total less than $50,000.00, and with 
monthly statements where the value ex- 
ceeds that sum. 


It is true that a department such as 
ours, using a machine to post the ledgers 
and making the customers’ statements 
simultaneously, incurs very little extra 
cost, and the frequency of pulling state- 
ments does not perceptibly slow up any 
one’s work. As to the feature of remit- 
tances to trustors, the payments must 
be so made as to be for the greatest 
convenience of the trustor or the ben- 
eficiary. Our financial world is pretty 
well adjusted to a monthly routine, and 
remittances once a month are by far the 
most satisfactory to a vast majority of 
people. 


Unless specific provisions forbid, we 
project the estimated net annual income, 


compute the safe monthly prorata, and 
remit that fixed sum each month (which 
necessitates a little accumulation on first 
opening a trust, so as not to have over- 
drafts), and then adjust the payments 


from year to year as necessary. The 
trustor, of course, has the privilege of 
requesting any excess whenever neces- 
sary. The fixed monthly sum, as against 
the now-a-lean one and now-a-fat one, 
has definitely proved its value. 


It is something of a convenience for 
the accounting division too, for when 
amortization entries come along, or an 
accrued interest charge on the purchase 
of a bond, or a fee is taken it does not 
mean that an overdraft is going to ap- 
pear on the books because the entire net 
income on hand was disbursed only a few 
days before. 


Our tickler files are so set up as to 
have the statement pulled and mailed 
out with the check, or the duplicate de- 
posit slip, necessitating no additional 
mailings. Thus even in the intermed- 
iate size trusts, where remittances are 
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made monthly, and statements quarterly, 
they are synchronized as to dates. 


For the psychological effect on the cus- 
tomer the fee period should be based on 
the size of the trust. In a large trust 
twelve monthly fees of $85.00 don’t look 
at all the same as an annual ‘wallop’ of . 
$1025.00. Hence our rule: fees in large 
trusts are to be taken monthly, in all 
others, quarterly. There is a nice in- 
cidental effect on the bank’s own state- 
ment too where fees are not reflected on 
an accrual basis, in taking the fees thus 
often, for it levels off the ‘humps’ and 
‘valleys’ and reflects a more even return 
from trust department earnings. 


An important feature, to the bank, in 
submitting statements at least quarterly 
is the moral effect on the department 
employees, and the self-audit feature by 
virtue of the small amount of data to be 
read by the trustor, so that statements 
are scrutinized promptly on receipt. 


To sum up our rebuttal then: the very 
slight additional cost necessary to send 
the customer frequent statements and 
remittances, and to take fees on the same 
interval basis, is far less than the ad- 
vantages to be gained both for the cus- 
tomer and for the department, and if the 
cost is more than slight to make these 
statements and disbursements, then the 
trouble lies much deeper, for that depart- 
ment must be laboring with antiquated 
equipment, a cumbersome routine, or a 
lack of sufficient modern machines and 
methods. 

Julius Kemmer 


Trust Comptroller, The First National Trust and 
Savings Bank, San Diego, Calif. 
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Restricting Trust Service 


Dear Sir: 

Just as newspapers regularly announce 
clues to the solution of the disappearance 
of Dorothy Arnold and Judge Crater, so 
the forthcoming convention season will 
bring arguments for restricting trust 
service to metropolitan banks. 


On a recent trip through the provinces 
I noticed a yellowed piece of paper under 
the glass top of a trust officer’s desk read- 
ing: 


Rule for Measuring Hay in a Round Stack 

Subtract .012 of circumference from 
.04 of over. Multiply by square of cir- 
cumference and divide by number of 
cubic feet in ton. 


The trust officer assured me that only 
the Indians now build round stacks of 
hay. But he suggested that a metro- 
politan trust investment committee might 
encounter a little difficulty in anticipat- 
ing the market value of a litter of silver 
fox pups, soon to be an asset of an es- 
tate in probate. 


Paul S. Chalfant 
V. P. The Purse Company, Los Angeles, Calif. 


Termination of Trusts 


Dear Sir: 

I read with considerable interest and 
profit vour August issue. It should prove 
very helpful to all trust officers and at- 
torneys and might well serve as a quick 
reference work on a number of the sub- 
jects covered therein. 


In order to increase its usefulness, may 
I suggest that the compiler of the com- 
mittee report entitled “Trust Law in the 
Making—1937-1938” might have profit- 
ably made an addition to his comment, 
at page 174, on the case of Bennett v. 
Fidelity Union Trust Company. Mr. 
Land’s analysis of that particular de- 
cision is correct but he failed to mention 
an interesting sequel thereto. 

After Vice Chancellor Buchanan had 
announced his decision that no termina- 
tion of the widow’s life estate had re- 
sulted from her execution of the agree- 
ment of December 18, 1936, the widow 
executed another instrument on Novem- 
ber 5, 1937. The later instrument pur- 
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ports to release and discharge the trus- 
tee as to all the widow’s right, title, and 
interest in the trust estate. Thereupon, 
the remaindermen filed a supplemental 
bill of complaint in the original cause 
and prayed for a decree that, by reason 
of the November 1937 release, the wid- 
ow’s life estate had terminated and that 
the remaindermen are entitled to’ im- 
mediate distribution of the principal of 
the trust estate. 


The case again came before Vice Chan- 
cellor Buchanan and, 3 months after his 
first decision, he rendered a new opinion, 
entitled in the same case and reported 
at 123 N. J. Eq. 198, 196 Atl. 375, where 
he held, inter alia:— 


“Where, under testamentary trust, an 
equitable life estate was given to widow, 
with remainder to testator’s sons pay- 
able on widow’s death, a validly executed 
and immediately effective release and 
surrender from life tenant to trustee up- 
on equitable consideration terminated 
life estate.” (Syllabus 1) 


“Under will creating testamentary 
trust providing that widow should have 
a life estate, that remainder should go 
to testator’s sons at widow’s death, and 
that substitutionary remainder should go 
to lineal descendants of sons, where life 
estate was terminated by execution of 
release by widow and will did not indi- 
cate intent that such a termination of life 
estate should result in different distribu- 
tion of remainder, date of distribution 
was accelerated and sons were immed- 
iately entitled to corpus to exclusion of 
contingent substitutionary remainder- 
men.” (Syllabus 3) 


Abner W. Feinberg 


Counsellor at Law, Jersey City, N. J. 


————0 


All about us a beckoning world—ample as 
never before in its abundance; a little out of 
gear, just for a spell, but only because, col- 
lectively speaking, we are like the sudden 
heirs of a rich estate quarreling over their 
inheritance. With the good will toward men 
that we all feel and none dares act upon, 
let us cast from the gateway the evil spirits 
of fear, apprehension and distrust which 
keep us from our kingdom. Stephen Lea- 
cock. 





Follow-Through in Security Analysis 


Scope and Value of Industrial Research for Bank and Trust Portfolios 


R. L. JOHNSON 
Economist, Investment Research Division, The Northern Trust Company of Chicago 


OUND management of bank invest- 

ments requires more than reference 
to the arbitrary values accorded securi- 
ties by the various rating manuals and 
services. The experience of the past ten 
years has shown rather clearly that such 
judgment tends to follow, rather than to 
anticipate, that of the market, which 
determines security prices. 

Substantial price depreciation, as well 
as reductions or omissions of income 
and defaults of principal, have fre- 
quently characterized securities which 
shortly before had been given satisfac- 
tory ratings. As in credit management, 
readily available, quasi-mechanical de- 
vices do not seem to fulfill wholly the re- 
quirements for proper investment ad- 
ministration and are not substitutes for 
intelligent judgment based upon objec- 
tive economic research. 

In those banks in which economic re- 
search is limited in scope, it is usually 
confined to the analysis of securities 
and companies. 

But when the analysis of securities 
and companies is carried to its logical 
conclusion, it becomes evident that a 
proper perspective and understanding of 
the problems involved requires research 
in the industry of which the company is 
apart. The events of recent years have 
emphasized clearly that while some units 
may show a better and others a worse 
than average performance, few, if any, 
can escape the forces operating in that 
particular field of manufacture or ser- 
vice. 


Limitations of Statistics 


The initial step in industry analysis is 
the collection of data as to production, 
consumption, inventories, or stocks, and 


From address before Bank Management Con- 
ference, American Institute of Banking Conven- 
tion, June 1938. 
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prices of the commodity or service for all 
companies in this business over a period 
of years. The difficulties encountered 
at this early stage are often consider- 
able, however, and may be of three gen- 
eral types—namely, time, scope, and con- 
sistency or accuracy. Few statistics are 
available prior to the World War; too 
often, data on the production or stocks 
of a commodity are not available for 
some months, even years, after the per- 
iod to which they relate. Figures are 
just now becoming available, for ex- 
ample, on the results of operations in a 
number of industries in 1937. 


In the second place, there are no data 
available on many aspects of practically 
every industry and commodity. We have 
little or no indication, for instance, of 
the amounts of stocks of goods in the 
hands of ultimate consumers or of the 
aggregate inventories of manufacturers 
and distributors in most industries. 


Much data is not inclusive, moreover, 
in that it represents only a limited num- 
ber of companies engaged in the busi- 
ness. The third deficiency, lack of ac- 
curacy or consistency, appears to arise 
from errors or differences in the collec- 
tion and compilation of data. 


Distinguishing Marks of Companies and 
Industries 


The next stop in industry analysis in- 
volves the determination of the type of 
goods or services supplied. That is, 
whether they are consumers’ goods util- 
ized by the ultimate consumer for the 
satisfaction of individual wants, or pro- 
ducers’ goods employed in the production 
of other goods and services. A more 
important distinction has been made dur- 
ing recent years, however—that between 
durable goods, the consumption of which 
extends over a considerable period of 
time, and non-durable goods that are 
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quickly destroyed in use. Both foods 
and household refrigerators, for ex- 
ample, are consumers’ goods. Similarly, 
industrial lubricants represent non-dur- 
able, and machinery and equipment are 
varieties of durable producers’ goods. 
These distinctions are important because 
the volume of manufacture of durable 
goods, whether consumers’ or producers’, 
generally shows wider than average fluc- 
tuations over the course of the business 
cycle, declining rapidly during periods 
of recession, but rising more sharply 
than general business activity during 
recovery. 

Analysis of producers’ goods must, of 
course, extend to problems of the ulti- 
mate consumers’ goods industries in 
which they are used. 

The trend of production or consump- 
tion over a period of years is the second 
general factor to determine. That is, 
whether the volume of goods or services 
provided by the industry is showing a 
long-term growth and expansion, or 


whether, the peak having been reached 
some years earlier, the volume of pro- 
duction is pursuing a generally level 
course or possibly a long-term shrink- 
age. This consideration alone may ex- 
plain many of the characteristics of an 
industry. For example, in those busi- 
nesses lacking growth or showing a def- 
inite downward trend, competition is 
more intense, profit margins narrower, 
and unused capacity and inventories tend 
to accumulate. 

In those industries favored by an up- 
ward long-term expansion in demand, on 
the other hand, since management has 
opportunities to develop new customers, 
prices are less competitive and profit 
margins are wider. A greater than aver- 
age stability or resistance to general re- 
cessions is usually shown, and partici- 
pation in the subsequent recovery tends 
to be larger than average. 

The failure of an industry to show an 
average amount of recovery since 1933 
is not necessarily a reliable indication 
of long-term contraction, but if this in- 
dustry also evidenced a lessening of de- 
mand or no significant expansion during 
the 1920’s, the two facts together may 
afford considerable basis for question- 
ing the growth possibilities. 


Taxes, Labor Costs and Regulation 


A number of significant “danger 
points” have required particular atten- 
tion in industry research during recent 
years. Some industries, such as manu- 
facture of petroleum and tobacco pro- 
ducts, have represented sources of un- 
usually large tax revenues for the fed- 
eral and state governments. In such 
industries, the trend of taxation must 
be closely watched as a possible factor 
tending toward decreasing per capita 
consumption and lower earnings. When 
labor is an important factor in costs, 
current developments affecting this ex- 
pense factor warrant close attention. 
Because of federal legislation aiming at 
agricultural control, appraisal of the re- 
sults of similar regulations during recent 
years, here and abroad, is an essential 
part in the analysis of those industries 
requiring a large supply of farm com- 
modities or closely dependent upon farm 
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purchasing power as a major source of 
demand. There are few industries in 
which state and federal legislation has 
not assumed added significance during 
recent years. 


Business Indices 


Notwithstanding the differences be- 
tween durable and non-durable goods, 
producers’ and consumers’, and the im- 
plications of expanding and contracting 
trends, industries appear unable to avoid 
the effects of the broad movements in a 
general business activity, except in very 
unusual instances. 


There are available a few pertinent 
and highly sensitive measures of the 
level of business enterprise. These in- 
clude, in production, weekly and monthly 
data on steel and automobile manufac- 
ture, electric power output, non-ferrous 
metal mining, and building contracts or 
permits. Reports on distribution and 
consumption as a whole are less numer- 
ous, but data on railroad freight traffic, 
department store and mail-order retail 
sales, and automobile deliveries and reg- 
istrations afford some indication of the 
flow of goods to consumers. 


In order to provide a composite or ag- 
gregate measure of the level and direc- 
tion of general business activity, after 
allowance for the relative importance and 
normal seasonal variations in the indiv- 
idual types of activity, various govern- 
mental and private agencies compile and 
publish a number of very useful indexes 
of general conditions. 


There are important differences in the 
composition and mechanical construction 
of the various general indexes, however, 
as between the Index of Industrial Pro- 
duction of the Federal Reserve Board 
and the Index of Business Activity of 
the Annalist, for example. Careful study 
of the composition, limitations, and im- 
plications of the various general indexes 
available is required, and their indis- 
criminate use should be avoided. 


Preservation and Interpretation 


Many of the forces of demand and 
supply that are not wholly or promptly 
measurable otherwise are reflected in the 
security and commodity markets by daily 
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or weekly prices, or price indexes, and 
the volume of transactions. We have 
found the collection and presentation of 
most of this data by means of charts, to 
be of considerable value in our econ- 
omic research activities. Once compiled, 
the maintenance of such charts involves 
comparatively little time or expense, and 
prove useful not only in research proper, 
but in presenting the results of such re- 
search to others in the organization. 
The interpretation of regular indica- 
tions of general activity must be supple- 
mented by a number of less periodic, 
more scattered reports. These include 
governmental and private estimates of 
crop conditions, or the broad surveys on 
national income installment financing, re- 
tail and wholesale trade, for example. 
Recent events have proved that the 
rate of business activity in the impor- 
tant nations abroad, foreign crop condi- 
tions, military and armament programs, 
and developments in governmental fin- 
ances and the security markets abroad 





304 


are matters of vital concern to us. With 
the relaxation of coffee controls in Brazil, 
the nationalization of petroleum proper- 
ties in Mexico, the expansion in cotton 
and wheat cultivation throughout the 
world, and the wide-spread struggles for 
territory and political control abroad, 
there is little doubt that our industries, 
companies, and securities, and hence our 
levels of general business activity are 
dependent upon factors beyond our own 
national boundaries. 


The Decisive Problem 


Since bonds are the primary type of 
bank investments, and the prices and in- 
come from bonds are directly related to 
interest rates, a large portion of our re- 
search activities are necessarily devoted 
to these problems. The present dilemma 
of the average bank is that of accepting 
the unsatisfactorily low yield on short- 
term maturities, or of assuming the risks 
of price depreciation possible in the 
longer-term issues. 
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An increase of 1% in interest rate on, 
say a 3% bond selling at 102, would in- 
volve a price depreciation equal to $150 
per $1,000; the equivalent of 5 years’ in- 
come. The problem of whether to invest 
primarily in short- or long-term issues, 
or to pursue an in-between policy of 
staggering maturities cannot, unfortun- 
ately, be categorically answered. 


Events that have happened in the past 
are already reflected in the present prices 
and conditions of securities and loans. 
The present, in fact, is actually discount- 
ing probable events well into the future. 
Lengthy, elaborate reports on conditions 
and developments in past years, even re- 
cent months, are in themselves of little 
use unless they afford a basis for deter- 
mining what is most likely to come. The 
final, decisive problem in differentiating 
between the relative merits of various 
companies and securities, or in compar- 
ing industries, is that of appraising their 
probable performance in the future. 





To Supervise Investment Trust 


The Trust Company of North Amer- 
ica, New York City, is now making avail- 
able the investment experience of its 
trust department for the small investor 
through the Lexington Trust Fund Plans 
for the accumulation of Lexington Trust 
Fund Shares, sponsored by American 
Trusteed Funds, Inc. Sole discretion in 
the investment of the funds is to be 
with the trust company. 

The Plans provide for the establish- 
ment of individual trust accounts with 
the bank, under a monthly payment sys- 
tem in denominations as low as $1,200, 
with deposits of $10 per month for 10 
years. Under a second plan, the U. S. 
Life Insurance Company agrees, in the 
event of death, to complete the payments. 
The third plan provides for fully paid 
accounts. 

Investments may be made in Govern- 
ment bonds, legal investments for New 
York trustees, savings banks and insur- 
ance companies, and over 230 industrial, 
public utility and railroad securities, 
placement in one corporation’s obliga- 
tions not to exceed 5% of the fund. 


“What's he done now?” 


Courtesy of “THE NEW YORKER” 





Common Trust Fund Figures 
S. E. C. Publishes Statistics on Commingled Funds 


HE recently published report of the 

Securities and Exchange Commis- 
sion on Investment Trusts and Invest- 
ment Companies reveals, for the first 
time, statistics on existing common trust 
funds operated by trust institutions 
throughout the country. This analysis 
is based on replies to a questionnaire sent 
out by the Commission in September 
1936, from 10 banks conducting 15 of 
the 16 known funds. The S. E. C. made 
the inquiry because for statistical rea- 
sons common funds constituted “a class 
of investment vehicle akin to the invest- 
ment trust or company.” Noting this 
similarity, the report states: 


“The common or commingled trust fund 
may be, in legal form, either a trust which 
functions pursuant to a trust indenture or a 
corporation which operates under a charter 
and by-laws. In the trust type, which is the 
more usual legal structure, the sponsoring 
banking or trust institution has legal own- 
ership of and manages the assets of the en- 
tire fund in accordance with the investment 
policy and restrictions contained in the in- 
denture. These provisions are similar to 
the indenture provisions of investment com- 
panies of the ‘fund’ type. 

“The interest of the beneficiary of the in- 
dividual trust estate, which is part of the 
common or commingled trust fund, is evi- 
denced by certificates of beneficial interest, 
usually in denominations of $100, represent- 
ing his proportionate share in the common 
fund. The beneficiary may be the settlor 
or creator of the individual trust or some 
other person designated by the settlor in 
the instrument creating the trust. The val- 
ue of each certificate is, for the purpose of 
withdrawal or issuance of additional cer- 
tificates against the fund, determined usual- 
ly at quarterly valuation dates, by dividing 
the market value of the total assets of the 
common fund by the total number of out- 
standing certificates of beneficial interest is- 
sued against the fund. 

“Since the common trust fund is composed 
only of individual trust estates already cre- 
ated and of which the bank or trust com- 
pany is already trustee, there is no distri- 
bution of these certificates to the public 


generally but only to the beneficiaries of the 
individual trust estates. The certificates of 
beneficial interest are ordinarily non-trans- 
ferable or non-assignable, except upon cer- 
tain specified conditions. Upon withdrawal 
from the fund, the certificate holders may 
receive either a cash payment equivalent to 
the liquidating value of their certificates or 
the underlying securities in kind. 


Corporate Form 


“In the corporate form of common trust 
fund, the articles of incorporation are sim- 
ilar to the charter of the ordinary manage- 
ment investment company. Although these 
charters do not specifically restrict partici- 
pation to trusts or estates of which the bank 
or trust company is trustee, in actual prac- 
tice they are so limited. Ordinarily, the in- 
terest of the participants in the corporate 
type common trust fund is represented by 
units, each consisting of one income bond 
and one share of common stock. 


“In both the ‘trust’ and ‘corporate’ types 
of common trust fund, the trustee receives 
no compensation from the common trust 
fund but is compensated by the regular trus- 
tee’s fee received from the individual trust 
estates comprising the fund. An entrance 
fee and a withdrawal fee, however, are 
charged.” 


It is interesting to compare the total 
assets of management investment com- 
panies and common trust funds as of 
Dec. 31, 1929 and 1936. 


(Total Assets in Millions of Dollars) 


Dec. 31, 1929 Dec. 31, 1936 

No. of Total No.of Total 
Type of Co. Co.’s assets Co.’s assets 
Management in- 
vestment compan- 
ies proper: 
(1) Closed-end __.174 
(1) Open-end 
Common trust 


2,642 113 
140 39 


1,261 
506 


21 16 45 


The total assets, valued at market, of 
operating common trust funds in the 


*Excludes data for one fund in both years which 
was not strictly a common trust fund and which 
filed no information. 
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United States known to the Commission 
are shown in Table I. The great bulk 
of these funds has always been invested 
in stocks and bonds; only a small pro- 
portion consisting of real estate and 
mortgages. An unimportant part was 
in other assets, principally cash. (See 
Table II.) The liabilities of common 
trust funds were negligible, the equity 
of the participants being practically 
equal to total assets of these funds. 


Table I 


Total Assets at Year-Ends of 16 Common 
Trust Funds (Excluding one fund for 
which data were not available) 
1927-1935 


Amount 
of total 
assets in 
thousands of 
dollars 
501 
5,422 
20,920 
33,713 
32,050 
31,918 
32,101 
34,053 
38,550 


Number of 
funds 


Table II 


Total Assets of 16 Common Trust Funds, 
Classified by Type of Asset as of December 
31, 1935 (or nearest available date) 
(Amounts in Thousands of Dollars) 


Total assets 

Percent 
Type of asset Amount of total 
pee eats 0.3 
Mortgages 11.6 
Bonds: 
U. S. Government _. 4.9 
Railroad —_.______. 9.1 
Eee 18.3 
Industrial Aé 1.1 
he it TE ee a7 


TOTAL, Bonds ___ 36.1 
Preferred stocks: 
Railroad 0.3 
Utility Soa ne ae 12.0 
ae 4.2 
ER a ee ‘ 2.4 


TOTAL, Preferred 
stocks 
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Common stocks: 
Railroad 
Utility 
Industrial 


TOTAL, Commo 
IN oe $1.1 
Other assets 2.0 


TOTAL ASSETS 38,550 100.0 


Identity of Funds 


The sixteen trust funds listed in the 
report, together with year of establish- 
ment, are: 

Four maintained by the City Bank 
Farmers Trust Company, New York 
City, known as City Bank Farmers Trust 
Co. Investment Fund (No, 1) (1928), 
Plan of Uniform Trusts “B,” (1929), 
Uniform Trust Plan “A” (1929); and 
City Farmers Fund (C) Ine. (1930). 

Combined Fund Trusts (1932), oper- 
ated by Underwriters Trust Company, 
New York City. 

Composite Fund, Series A, (1929), 
managed by Brooklyn Trust Company, 
Brooklyn, N. Y. 

Three funds established by the Equit- 
able Trust Company, Wilmington, Del., 
known as Equitable Fund A (1930), B 
(1930) and C (1934). 

Fiduciary Trust Corp. (1930), oper- 
ated by Guaranty Trust Company of 
New York. 

Old Colony Trust Co., Agency Stock 
Fund (1930) and Old Colony Trust Co., 
Trust Department Stock Fund (1930), 
maintained by the Old Colony Trust 
Company, Boston, Mass. 

The Security National Bond (sic) 
Trust Fund (1927), managed by the 
Security National Bank Savings and 
Trust Company, St. Louis, Mo. 

Trust “A” (1932), operated by Ann 
Arbor Trust Company, Ann Arbor, Mich. 

Trust 100-A (1929), established by 
Equitable Trust Company, Detroit, Mich. 

Trust Plan A (1933), operated by 
First Trust Company of St. Paul, Minn. 

Also listed as maintaining a common 
trust fund, established in 1818, is the 
Massachusetts Hospital Life Insurance 
Company. 





Program of the Sixteenth Regional 


Pacific Coast & Rocky Mountain States Trust 
Conference 


Under the Auspices of the Trust Division, American Bankers Association 
St. Francis Hotel, San Francisco, October 19, 20, 21, 1938 


Wednesday, October 19—FIRST SESSION 


W. J. KIEFERDORF, Vice President and 
Senior Trust Officer, Bank of America 
N. T. and S. A., San Francisco, Calif., 
General Chairman of Conference. 


“Trust Companies and the Trust Division”— 
Robertson Griswold, Vice President, 
Maryland Trust Company, President, 
Trust Division. 

“Solidarity in Our Ranks”—Merle E. Selec- 
man, Secretary, Trust Division. 


Wednesday, October 19—SECOND SESSION 


“The Washington Office of the American 
Bankers Association and the Services It 
Offers to Trust Departments”—D. J. 
Needham, General Counsel, American 
Bankers Association, Washington, D. C. 

“National Growth and Economic Security”— 
Dr. Norman Silberling, Professor of 
Business Research, Graduate School of 
Business, Stanford University, Palo 
Alto. 

“What Are We Doing to Increase Trust De- 
partment Earnings? ”—Albert L. Grutze, 
Vice President and Trust Officer, Title 
and Trust Company, Portland. 

“Some Problems of a Corporate Trustee 
Holding Its Own and 
Other Stock” — Ralph 
Spotts, Associate Coun- 
sel, Title Insurance and 
Trust Company, Los An- 
geles. 


Thursday, October 20— 
THIRD SESSION 


Symposium 


“Municipal Securities and 
Their Relation to Trust 
Funds”—R. V. Walsh, 
Assistant Trust Officer, 
Crocker First National 
Bank, San Francisco. 

“Public Utility Securities and 
Their Relation to Trust 
Funds”—J, A. Ducour- 


W. J. KIEFERDORF 


nau, Assistant Cashier, Wells Fargo 
Bank and Union Trust Company, San 
Francisco. 


“Railroad Securities and Their Relation to 
Trust Funds”—H. Taylor Peery, Assis- 
tant Cashier, Bank of America N. T. 
and S. A., San Francisco. 


Thursday, October 20—FOURTH SESSION 
Symposium 

“First Mortgages on Real Property as Trust 
Investments”—Samuel C. Waugh, Exec, 
Vice President, The First Trust Com- 
pany, Lincoln, Neb. Vice President, 
Trust Division. 

“Real Estate as a Trust Investment”—Har- 
ry Geballe, Trust Officer, California 
Pacific Title and Trust Company, San 
Francisco. 

“Common and Preferred Stocks as Trust In- 
vestments”—S. Vilas Beckwith, Jr., As- 
sistant Trust Officer, Bank of California 
N. A., San Francisco. 

“Trust Investments—A General Review”— 
Conner Malott, Executive Vice Presi- 
dent, Seattle-First National Bank, 
Spokane. 

Friday, October 21—FIFTH SESSION 

“Trust Research and The 
Graduate School of Bank- 
ing”—Victor R. Graves, 
Vice President and Trust 
Officer, Peoples National 
Bank of Washington, 
Seattle. 

“Taxation Trends” — Harry 
M. Bardt, Vice President 
and Trust Officer, Bank 
of America N. T. and S§. 
A., Los Angeles. 

“Federal Tax Liens—Crea- 
tion, Priority and Ex- 
tinguishment” — Walter 
L. Nossaman, Trust 
Counsel, Security-First 
National Bank, Los An- 


geles. 
(Continued on page 347), 
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Trends 


In The 
Trust 
Field 


(Washington Letter) 


Washington, D. C.—September 1938 


Comments on the Tax Law 


HILE the new tax law of 1938 is 
far-reaching, certain of its provi- 
sions have only a short life. For ex- 
ample, the revised corporate undistrib- 
uted profits tax expires in 1940, which 
means that new corporate taxes must be 
enacted at the next Congress. 
According to Lester A. Pratt, formerly 
with the Office of the Comptroller of the 
Currency where he served with distinc- 
tion, and now a certified public account- 
ant, the radical change in the matter of 
personal exemption allowed a trust for 
income tax purposes, is of especial con- 
cern and interest. “Where formerly the 
exemption for a trust was $1,000 the 
same as the personal exemption allowed 
a single individual, in the new law this 
amount is reduced to $100,” Mr. Pratt 
said in a discussion with Trust Compan- 
ies. “Congress had a specific purpose 
in mind in reducing this figure,” he ad- 
ded. “It was not so much from the 
standpoint of increasing revenue direct- 
ly as it was from the standpoint of pre- 
venting tax avoidance. Specifically, the 
change was made to eliminate the so-call- 
ed evil of multiple trusts, a device where- 
by a taxpayer, by setting up any num- 
ber of small trusts, might take advant- 
age of the $1,000 personal exemption a 
number of times rather than just once. 


“Under the new law attention also 
must be given to the provision for worth- 
less securities which classify as capital 
assets. As applied to trust companies, 
losses resulting from worthless securi- 
ties are not treated as capital losses and 
may be deducted in full, except as to 
that portion of the loss which does not 
exceed the amount, if any, by which the 
adjusted basis of such security exceeds 
the par or face value thereof. As to 
capital gains and losses in connection 
with all other types of capital assets, all 
or any capital gain is subject to tax and 
the loss can be deducted only to the 
amounts of the gain, plus $2,000.” 

On the new provisions regarding gifts 
in trust, it is pointed out that reduction 
of the exemption from $5,000 per donor 
to $4,000 is effective as to gifts made 
after September 31, 1938. This exemp- 
tion does not apply to gifts made by 
transfer in trust or interest in property 
in the calendar year 1939 or thereafter. 

Mr. Pratt also observed that “there 
is a provision in the new law whereby 
contributions to pension trusts for em- 
ployees are deductible after this year, 
provided the trusts are irrevocable and 
applicable only to benefits to employees.” 

Looking ahead to a new re-writing of 
the revenue acts, Mr. Pratt called atten- 
tion to the proposed study of reciprocal 


308 





TRUST COMPANIES 


taxation of federal and state securities 
by a senate committee composed of Sen- 
ators Brown of Michigan, Byrd of Vir- 
ginia, Townsend of Delaware, Logan of 
Kentucky, McGill of Kansas and Austin 
of Vermont. The recommendations of 
this group of Senators will form a basis 
for new bills, with a view to finding 
means for taxing both federal securities 
by the states and state securities by the 
federal government. 

As a general aid toward correct inter- 
pretation of the present tax law, it is 
expected that regulations will probably 
be issued before the end of this year by 
the Bureau of Internal Revenue. 


“Monopoly” and the Trust Companies 


HE monopoly investigation that 

started off at the close of the last 
session of Congress with many news- 
paper columns and a number of state- 
ments by members of the body including 
Senators, Representatives and executive 
department officials, has not maintained 
the same public tension first created 
through expectation of rapid develop- 
ments. However, the committee mem- 
bers have not been altogether idle. A 
survey of developments indicates that 
considerable study of the problems in- 
volved has been going on along with ad- 
justments and assignments of subjects 
between the various executive depart- 
ments where the “spade work” will un- 
doubtedly be done. Public hearings, if 
and when, may be expected to be under- 
taken by the Congressional members. 


Visible moves made up to this mid- 
month date chiefly concern investments 
of large funds either by trust compan- 
ies, mutual savings banks or insurance 
companies. Subpoenas have been served, 
or are to be served on a number of the 
larger trust and insurance companies, 
which amount to orders to show records. 
Representatives of these interests, such 
as law firms located here, have indicated 
that as far as can be seen, there is as 
yet no evidence of any move toward dis- 
turbing the normal routine of trust in- 
stitutions. 

As voiced by a high official of an in- 
surance company which is also closely 
connected with one of the nation’s largest 
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trust companies, nothing especially new 
is to be made public as a result of any 


present tendency. He added that sub- 
poenas thus far issued would bring be- 
fore the National Economic Committee 
records and facts more or less readily 
available in the books of the concerns 
involved; the request to produce them 
being a short cut to avoid a considerable 
expenditure of official time and effort 
in abstracting them. Trust companies 
already served include the Bankers Trust 
Co., First National Bank, New York 
Trust Co., City Bank Farmers Trust 
Co., Guaranty Trust Co. (all of New 
York City). According to present in- 
dications at this time, there will be 
others. 

Whether the broad aspects of banks 
and trust companies will be included in 
the present investigation, is not alto- 
gether clear, although it is known that 
the so-called “Monopoly Study” group 
headed by Thomas C. Blaisdell, Jr., at 
the Securities and Exchange Commission 
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and Thurman Arnold, Assistant United 
States Attorney General, Department of 
Justice, have in mind what may be called 
“credit trusts.” By this is meant large 
concentrations of capital in banks and 
trust companies being used under poli- 
cies that tend to restrict credit or con- 
trol such credit either through invest- 
ments or as loans. In some instances, 
it is asserted that banks and trust com- 
panies have exerted much controlling in- 
fluences, allegedly detrimental to the pub- 
lic interest. 


Bank Employees and N. L. R. B. 


N the broad personnel problem en- 

countered by the larger trust de- 
partments of banks, and likely to con- 
cern as well some of the lesser-sized in- 
stitutions, it was an employee of a trust 
department who has brought before 
the National Labor Relations Board a 
far-reaching problem which includes the 
fundamental status of banking. 


The institution involved is the Bank 
of America N. T. & S. A. The specific 
individual about whom the whole mat- 
ter involves is Edward C. Washer, a 
former employee in the Trust Depart- 
ment of the Bank, a graduate holding a 
degree of Bachelor of Laws and admit- 
ted to the California bar, specializing in 
his work with the Securities Division. 
Mr. Washer, however, is merely a sym- 
bol of a crucial case which has brought 
to officials of the several Federal bank- 
ing agencies many letters from trust 
officials of large institutions. The fear 
of labor unrest in large trust depart- 
ments where there is considerable cler- 
ical help together with scores of office 
workers, is an indication that agitators 
may cause trouble. 


The Trust Department employee of 
the Bank of America set out to organize 
his fellow workers in a CIO union known 
as the United Office and Professional 
Workers of America. The records of 
the National Labor Relations Board, 
made up following hearings. conducted, 
show that Mr. Washer’s efforts were 
first recognized when he took “an active 
interest” in the welfare of the employ- 
ees of his department, including “their 
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economic condition and their salaries.” 
His salary was then $125 a month. From 
March 1935 until November, 1937, when 
he was summarily discharged, Mr. Wash- 
er persisted in various efforts to form a 
union within the bank among his asso- 
ciates. He posted material on bulletin 
boards and sent out circulars. 


However, the basic principle now in- 
volved, of very broad and pregnant in- 
terest, concerns the first announced de- 
cision of the NLRB, that the business 
of banks and trust companies “affected 
interstate commerce,” hence came under 
their jurisdiction as to labor problems. 
While the Bank of America has appeal- 
ed the case, not a few legal authorities 
here assert that the labor act can rea- 
sonably be construed to include banking 
institutions, since “affecting interstate 
commerce” is not difficult to prove. 


A well known Chicago bank with a 
large trust department having many em- 
ployees, has written a Federal banking 
agency here that the old claim that na- 
tional banks were instrumentalities of the 
United States is apparently no longer a 
protection and unions in trust divisions 
can be expected to plague directors and 
managers. The regional director of the 
National Labor Relations Board denied 
that the Bank of America was a direct 
instrumentality of the United States al- 
though admitting that it came under cer- 
tain supervisory agencies of the Federal 
Government. It is thus not unlikely 
that Edward C. Washer, a trust depart- 
ment employee, may have pursued a 
course that has opened a Pandora box 
of personnel troubles for trust officials 
everywhere in the United States. 


F. H. A. Mortgages for Common 
Trusts 


ECENT changes in the trust powers 

of national banks have greatly fa- 
cilitated investment in Federal Housing 
Administration insured mortgages, ac- 
cording to officials of the latter organi- 
zation, now opening’ a campaign to in- 
terest trust men. The FHA believes that 
insured mortgages can be utilized for 
common trusts under Regulation F as re- 
cently amended. - 
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When you have estate 
and trust problems in Illinois 


¢ Qualified by fifty years of experience as a 
corporate fiduciary, this company welcomes the 
opportunity to cooperate with you whenever 


you require 


ancillary 


service in Illinois. 


CHICAGO TITLE & TRUST COMPANY 
69 West Washington Street, Chicago, Ill. 


THE FIRST TRUST COMPANY CHARTERED UNDER THE GENERAL TRUST COMPANY ACT 
OF THE STATE OF ILLINOIS 





Because of the absence of suitable se- 
curities in the general market the execu- 
tion of an appropriate trust instrument 
to which an approved institution, acting 
in the dual capacity of trustee and mort- 
gagee can acquire and hold in trust for 
individual beneficiaries one or more of 
these instruments, is held to be ideal. 
The beneficiaries themselves would ac- 
quire only the undivided equitable inter- 
est in the corpus of the trust. 


An FHA official said that “obviously 
cumbersome, except under special circum- 
stances, this trust procedure, though 
available for the past 3 years, has not 
been widely used. For individuals or 
estates able to afford the purchase of 
substantial blocks of insured mortgages 
it offers a highly satisfactory investment 
medium. The great majority of indiv- 
idual investors, however, do not possess 
sufficient savings or other resources to 
acquire more than one or two insured 
mortgages on the basis of an average 


principal amount of approximately 


$4,000.” 

He pointed out that “in all cases where 
a national bank is acting as the trustee- 
mortgagee, it is now possible for an in- 
dividual or personal estate to invest in 
the equitable interest in an insured mort- 
gage with complete certainty that, 
through immediate reinvestment by the 
trustee-mortgagee of principal payments 
in a common trust fund operated by it, 
no loss of interest or reduction of yield 
will be involved.” 


Trust Research Week 


ILLEARY G. Hoskinson, vice pres- 

ident of the Riggs National Bank 
of Washington, and president of the Dis- 
trict of Columbia Bankers Association, 
is promoting a Trust Research Week, 
scheduled for November 4 to 9. It is 
designed to take local. bankers into all 
phases of trust work, such as the-newest 
practices, legal aspects, public relations: 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 


THE CITIZENS & SOUTHERN NATIONAL BANK 


The purpose is to become familiar with 
the intricate problems involved in bank- 
ing trusts. 


The Washington Clearing House As- 
sociation and the local chapter of the 
American Institute of Banking, are col- 
laborating with the program of Mr. Hos- 
kinson. The immediate study of trust 
problems will be under Gilbert Stephen- 
son, Director of Trust Research of the 
Graduate School of Banking. 


Common Trust Interpretations 


HE Federal Reserve Board recently 

considered an inquiry involving an 
interpretation of section 17 of Regula- 
tion F which section refers to the set- 
ting up of Common Trust Funds. The 
provision of the Section 17 upon which 
advice was asked concerns an interest 
in excess of 10% in the value of assets 
of the Common Trust Funds, or the sum 
of $25,000, whichever is the largest. The 
Reserve Board stated that “where the 
present value of the units of participa- 
tion in a common trust fund which are 
held by a trust is $25,000 or more, the 
regulation does not permit the invest- 
ment of additional funds of the trust 
in the common trust fund, although the 
amount of funds of the trust previously 
invested therein is less than $25,000.” 


In another ruling, having to do in this 
instance with section 6(b) of Regulation 
F, with reference to the acceptance of 
trusts by specific action of a bank’s board 
of directors, the Board stated “that it 
considered it to be consistent with the 
provisions of the regulation for a new 
trust to be accepted by a bank upon the 
written approval of a majority of the 
members of the appropriate committee 
without a meeting of the committee, pro- 
vided such action is promptly reported 
to the committee and the report incorp- 





orated in its minutes.” Alternates are 
permitted to serve on the trust invest- 
ment committee, the Board has previous- 
ly said, when regular members are un- 
able to attend due to vacations, illness 
or other good and sufficient reasons “if 
the minutes of the committee show the 
reason for the service of such alternate 
in place of the regular member.” 


Ha 


Avoid Blight in High Grade 
Older Residential Areas 


A call for at least a partial diversion of 
home building activity into reconstruction 
in high grade older neighborhoods that 
might otherwise become blighted was made 
recently by Forris W. Norris, prominent 
Boston home builder, in an address before 
the New England Regional conference of the 
National Association of Real Estate Boards, 
held in Worcester, Mass. 

“Formerly, blighted areas occurred in the 
lower priced residential districts. Today, 
because of unusual conditions, blight is 
striking the best residential sections of our 
cities and towns, especially the sections 
where homes have been at a value of from 
$25,000 to $100,000 and up. 

“Land developers and home builders have 
been the pioneers, always, in establishing 
and protecting neighborhood character. They 
have taken the risks and lead the growth 
and development of their communities. They 
owe an obligation to their communities to 
be leaders now in protecting them from 
blight due to present rapidly changing con- 
ditions. 

Citing experience in the Back Bay dis- 
trict of Boston, Mr. Norris described suc- 
cessful experiments both in turning archi- 
tecturally obsolete mid-Victorian homes into 
attractive modernized single residences and 
in conversion of big old houses, especially 
in so-called block residential sections, into 
apartments for tenants who have left their 
large residences for this modern type of in- 
town living. 





SACRED COWS DESERT BANK PASTURES 


HOSE who look on the future of 
banking and trust services with 
a jaundiced eye and flagging spirit 
are probably suffering from nothing 
more serious than a financial adap- 
tation of that ‘“‘morning after’ feel- 
ing—heritage of those halycon days 
when everyone moved forward by 
the simple expedient of standing 
still, because they were on a mov- 
ing staircase. 
True, the fashion in corporate fin- 


ancing which burst into bloom in the 
’20’s brought many additional cap- 


ital or bond issues to cover the 
“neak-season”’ requirements which 
had before been met by bank bor- 
rowing. Credit departments gave 
ground before the mushroom 
growth of investment affiliates or 
departments, and a large segment 
of the recurring business was lost 
to big one-time profits of underwrit- 
ing or distribution, with the shelf 
accounting for handsome profits in 
a period of rising market values. 

To the extent that savings find 
their way directly into investment, 
the commercial banker will con- 
tinue to find use of his services pre- 
scribed, unless, of course, he can 
provide some attractive service for 
excess corporate funds which have 
now grown so large as to make 
many an industrial enterprise also 
an investment trust or cash repos- 
itory. 


The “Receptive” era of banking 
has passed—the credit middleman 
no longer enjoys the position of an 
order-taker, either as to supply or 
demand. 


So, too, has come a distinctive 
change in the character of bank and 
trust company management. So far 
it is a cloud little bigger than a 
man’s hand, but one which prom- 
ises to revolutionize commercial, 
and, in some major policy matters, 
trust banking. 


Business policies are being im- 
pressed on bank management and 
certain industrial and trade tech- 
niques being tried out or applied to 
bank operations. More searching 
and analytical reports are being re- 
quired—fewer heel marks are ap- 
pearing on the boardroom tables. 
New services are being introduced, 
cost analyses made, customer rela- 
tions put on a practical rather than 
a vocal basis and many rules of 
thumb are being amputated. The 
Honeymoon of High Finance is over. 


One of the effects of recent econ- 
omic events which appears to have 
escaped general publicity, perhaps 
because it has been an accumulative 
trend rather than a sudden and dra- 
matic event, has been the infiltration 
of more and more business men into 
the directorates of banks. And no 
longer is this position considered 
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honorary and passive. The super- 
visory authorities and the courts 
have seen to that, with a decided 
impetus from the F.D.I.C. as well as 
by the more active interest of gen- 
eral stockholders. 

It may be that with the breaking 
up of “family control” and the 
wider dispersion of bank stockhold- 
ings, more of the local business ex- 
ecutives are exercising strong in- 
fluence in bank management. A 
survey of the trends in stock owner- 
ship over the past ten years would 
doubtless be both enlightening and 
suggestive. Certainly there is 


ample evidence that many of the re- 
cent appointments to bank presi- 
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dencies have been recruited from 
the ranks of capable business men. 
The greater responsibilities and lia- 
bilities now imposed on directors 
have also combined to bring into 
banking the adaptability, aggres- 
siveness and efficiency which were 
too often lacking where the manage- 
ment grew up in worship of the 
sacred cows of their single institu- 
tions. 

An excellent example of the new 
spirit of adapting banking and trust 
policies to changing economic and 
social demands is furnished by the 
article describing the “Open House 
for Directors” which is published 
in this issue. 








THE HIGH COST 


HERE are no figures available on 

the number and amount of claims 
(or nuisance suits) brought by trust 
beneficiaries against corporate fiduciar- 
ies, and there is probably no advantage 
to be gained from such a compilation, 
but considered in proportion to the ex- 
tremely moderate compensation of trus- 
tee, the problem is a very real one. 

Actual losses from surcharge are ap- 
parently not sizeable, and are too often 
the obvious result of not keeping up to 
date on major court decisions, as well 
as statutes, and of not keeping inform- 
ed by reading of authoritative discus- 
sions, both of which practices constitute 
excellent surcharge insurance. Another 
protection is afforded in some states, 
such as Massachusetts, by the highly 
commendable practice of periodic court 
adjudication of trustee accounts, the pro- 
cedure of which is expeditious and inex- 
pensive. More states would do well to 
consider this protection against forget- 
ful hindsight. 

Again, there is the pernicious effect of 
antiquated or unduly complex trial pro- 
cedures, affecting not only the cost of 
initial defense, but also the prohibitively 
high cost of appeal which obtains in 
some states. This is often more of a 


OF SETTLEMENTS 


burden to beneficiaries than to the trus- 
tee. Might this not be a pertinent sub- 
ject for joint study of lawyers and trust 
men through the medium of the Amer- 
ican Bar Association’s Section of Real 
Property, Probate and Trust Law? 


But where the biggest rub comes is in 
the settlement of claims, many of which 
are, no doubt, entered for their nuisance 
value which increases in proportion to 
the cost of court action or appeal. A fic- 
titious value has, moreover, apparently 
been accorded many such suits, based on 
the fear of unfavorable publicity. Head- 
lines reading Widow Sues Trust Com- 
pany, or Estate Fraud Charged to Bank, 
are not enticing new business getters, 
but sometimes act as invitations to ac- 
tion by legal vultures. 


In many localities this is, unfortun- 
ately, about the only type of publicity 
accorded fiduciaries. And you can’t 
blame the newspapers, if that is the only 
story they can obtain, aside from bom- 
bardments or occasional “puffs” which 
have no news value. Instead of adverse 
or misleading newspaper interpretations, 
capacle public relations counsels of trust 
institutions could, by conscious cooper- 
ation with the Press, assure any report 
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of unjust or unquestionable charges be- 
ing fairly presented to the reading 
public. 


In many instances they could go fur- 
ther, as in “friendly” suits, and show the 
trustee in its true colors as a staunch 
defender of rights and property. The 
cost of maintaining proper contact be- 
tween the banks and the newspapers of 
a community is not only an insurance 
against many nuisance suits but a ser- 
vice to which the public is entitled, and 
which will pay for itself many times 
over. 


Central Securities 
Depositary 


LANS for a central organization for 

the custodianship of “free securities” 
of brokerage customers in New York 
are under consideration according to 
President Martin of the Stock Exchange. 
Drafting of regulations is being held 
up mostly by legal questions in connec- 
tion with state banking laws, according 
‘to Chairman Douglas of the S. E. C., 
who proposed the central corporate 
agency plans recently. (Reported in 
June issue). 


A check-up among several trust execu- 
tives here, following the original an- 
nouncement, disclosed only passive in- 
terest in the matter, and the belief that 
it was of more concern to the banking 
departments. However, it is now under- 
stood that the Commission is also con- 
sidering the feasibility of centralized 
handling of registrar and _ transfer 
agency duties, which would have a vital 
effect on corporate trust departments. 
The desirability of such action has not 
yet been determined. 


As the securities trust is now en- 
visioned, securities would be deposited 
with a central company owned and oper- 
ated by the Exchange and depositing 
firms would receive receipts for the 
shares so deposited. The difficulty arises 
when it becomes necessary for the own- 
ing broker to use the deposited stock as 
collateral for a loan. 
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Either the stock itself would have to 
be withdrawn from the securities trust 
and presented to the lending bank, or 
the receipts issued when the securities 
were deposited would have to be in ne- 
gotiable form and the receipts presented 
to the bank as collateral instead of the 
actual stock. 


It is felt that, as to the first of these 
methods, the complications and burden- 
some detail of controlling releases would 
outweigh the supposed advantages. The 
use of deposit receipts is believed to be 
contrary to existing banking law of the 
state, but if the Commission and the 
Exchange Committee conclude that some 
such agency will provide needed protec- 
tion for brokerage customers, it is ex- 
pected that a way can be found. 
Whether the whole procedure would in- 
volve expenses to all concerned (includ- 
ing corporate trustees) out of all pro- 
portion to the few instances of losses 
under the present system, has yet to be 
determined. Fiduciaries might be well 
advised to consider whether they can 
contribute any constructive assistance or 
service to meet the objectives sought. 
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Outline of Organization and Records 


Description of Medium-Size Trust Department Set-Up 


CHRIS JOHNSON 
Chief Clerk, Trust Department, Seattle-First National Bank, Seattle, Wash. 


HERE are probably no two banks 

using the same system of keeping 
accounts for their trusts; but fundamen- 
tals of trust accounting and responsibili- 
ties are substantially uniform. The 
question to answer is simply “Does it 
give full, accurate information and con- 
trol in the easiest and most economical 
manner?” “Does it allow for expansion 
and satisfy the bank examiners and 
auditors?” 

It may be of interest to describe a 
departmentalized organization, composed 
of 6 officers and 15 employees and a sep- 
arate investment analysis department, 
and the principal activities of its mem- 
bers, to show generally the operation. 


A Trust Department Set-Up 


The Manager of the Trust Depart- 
ment defines policies of the bank as set 
up by the Board of Directors regarding 
the Bank and Trust Department; makes 
rules and regulations for the department; 
accepts new business and advises with 
the trustor, lawyer, life underwriter and 
trust solicitor before accepting new busi- 
ness; makes instructions for and advises 
with the trust officers; and coordinates 
the department by assigning departmen- 
tal divisions, accounts and positions of 
personnel. 

The Trust Officer (who is also Trust 
Informal Counsel) makes inspections of 
proposed trust agreements, wills and Life 
insurance trusts, to see that the instru- 
ments contain acceptable provisions; pre- 
pares estate planning programs for pros- 
pects, which are also helpful to the at- 


From address before Puget Sound Bank Audi- 
tors Conference. 


torney in drawing up the will or trust 
agreement (this entails numerous con- 
ferences with trustors and cooperation 
with attorneys and life underwriters) ; 
and reviews court decisions and changes 
in legislation affecting estates and trusts. 

A Vice President has general super- 
vision of bonds and stock investments 
and their analysis and review; execution 
of purchases and sales; advices of pur- 
chases and sales to trustor or beneficia- 
ries; and obtains approvals of purchases 
and sales where required by the Trust 
instrument. He handles correspondence 
regarding investments. He is a member 
of the Trust Advisory Committee and 
is Secretary of the Trust Investment 
Committee; under his supervision min- 
utes are kept of all committee recom- 
mendations and actions, which is the of- 
ficial record and history of the admin- 
istration of trusts. The auditors should 
be particularly interested to see that 
these records are kept complete and up 
to date and that the actions recommend- 
ed are executed. The committee min- 
utes contain the dates and actions on the 
periodic analysis of securities in each 
trust, which serves to show lack of neg- 
ligence in case negligence should later 
be brought up in court action against 
the trustee. 

The Trust Officer in charge of the Pri- 
vate Division has general supervision un- 
der appointments as: trustee under will, 
trustee under agreement, agency ac- 
counts and trustee under life insurance 
agreements. 

The Trust Officer in charge of the 
Court Division has general supervision 
under appointment as: executor, admin- 
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istrator and guardian of estates of 
minors or incompetents. 

The Trust Officer in charge of the Cor- 
porate Division has general supervision 
under appointment as trustee for bond 
issues, transfer agencies, registrar ac- 
counts, corporate depositary accounts and 
paying escrow agencies. 

The Escrow Department has general 
supervision of escrows and joint bank 
depositary accounts for public funds. 

The Trust Representative handles 
mailing list to prospects and advertising, 
personal calls and solicitation, consulta- 
tion with trust prospects and their at- 
torneys, and estate planning. 

The Chief Clerk has supervision of the 
operation of detail of accounting, dis- 
bursements, duties ticklers, internal 
audit, fees, check opening and closing 
detail of trusts. 

The Assistant to the Trust Officer, Pri- 
vate Division, handles detail on opening 
and closing private trusts, checks insur- 
ance expirations, checks delinquent pay- 


ments on notes, mortgages, contracts and 
rentals, follows progress on repairs, al- 
terations and service to property, pays 
taxes and assessments on real property. 

The Assistant to the Trust Officer, 
Court Division, handles detail on open- 
ing and closing court trusts, follows ser- 
vicing of real estate, rentals and insur- 
ance, follows ticklers and actions decreed 
by court order. 


The Assistant to the Trust Officer, Cor- 
porate Division, inspects documents and 
certificates in stock transfers, computes 
and bills fees for corporate accounts, 
keeps controlling accounts on bond is- 
sues, sends notices for sinking fund and 
interest requirements on bond issues and 
checks insurance expirations. 


The Teller’s Work 


The Trust Department Teller receives 
payments due trust accounts, prepares 
notices on payments due; receives escrow 
payments; makes escrow remittances; 
pays coupons and bonds for which bank 
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acts as Trustee or paying agent; com- 
pletes posting tickets on payments re- 
ceived; prepares daily blotter and tickets 
for bookkeeper; and prepares copy of 
daily settlement blotter and balances 
check register for auditing department. 


The Securities Teller handles secur- 
ities, including preparation of posting 
and vault tickets on these transactions: 
sales, purchases, securities received, se- 
curities delivered, exchanges and reor- 
ganization detail, reports to executive 
committee on sales and _ purchases, 
handles coupons on securities: held in 
trusts, vault withdrawals and receipts, 
completes tickets on above transactions, 
checks bond calls to Standard Statistics 
bond calls, service and odd issues by 
letter to paying agent, posts paid and can- 
celled bond record, handles transfer of 
stock held in trusts. 


One person serves as general utility 
in the following capacities: bookkeeper’s 
relief and assistant, securities teller’s re- 
lief, makes extra copies of cash and in- 


ventory statements, addressograph oper- 


ator’s relief, amortization detail, pre- 
pares investment analysis work sheets. 

One person is engaged in keeping 
stock transfer ledgers and writing new 
certificates, balance accounts, stock reg- 
istrar ledgers and canceling old certifi- 
cates, balance accounts, returns to com- 
panies cancelled coupons paid each 
month, follows return of receipts. 

The Bookkeeper posts all cash and in- 
vestment records; subsidiary records on 
real estate, contracts and mortgages con- 
trol records; daily statements; daily 
overdraft record; fee record; memo re- 
cords; document endorsement of pay- 
ments; cash statements, which are made 
in the same operation with the cash led- 
gers. This employee also takes period- 
ical trial balances of cash, and invest- 
ments. 


Machine Operations 


The Addressograph Operator main- 
tains plates for ticklers on all assets and 
liabilities records; trust assets maturity 
ticklers, income ticklers, lists, invento- 
ries, coupon envelopes, and trust liabil- 
ities and duties, ticklers are prepared 
by addressograph; dividend checks and 
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record holders’ lists are also made by 
addressograph. This employee also 
handles all filing, trust assets and liabil- 
ity cards and correspondence. And main- 
tains general index and bond, stock and 
real estate index; also acts as informa- 
tion desk relief and helps with copy 
work. 

Another employee handles income tax 
work for all Trusts and acts as Trust 
Teller relief and extra general utility. 


The information desk handles check 
writing, ownership certificates, reports, 
copy work, will and life insurance re- 
cords. 

The Investment Analysis Department 
maintains reports on securities; weekly 
market quotations, and trust advisory 
committee work. 


Considerations On Acceptance 


Before accepting a trusteeship under 
an agreement the bank should request 
the grantor to submit, to the proper 
officer in the Trust Department, the pro- 
posed agreement under which it is being 
asked to serve. Satisfactory evidence 
of title to property should be required to 
show ownership. 

Nominations under trust instruments 
imposing unusual responsibilities should 
not be accepted without careful consid- 
eration. The investment provisions par- 
ticularly should be carefully studied in 
order that the bank will not be assuming 
risk and responsibility which it is not 
justified in taking. 

A trustee should always bear in mind 
that it should exercise reasonable pru- 
dence in making investments, even if 
an apparent wide latitude is given it 
under the instrument, and confine its 
investments to the class that merit in- 
vestment value. 

If it is the intention of the grantor 
to invest in issues not approved by the 
institution, he should assume the invest- 
ment responsibility, by provisions in the 
trust agreement, to hold the securities 
received, and reserve to himself alone 
the right to direct all purchases and 
sales. 

The trust representative accepting the 
trust should furnish to the attorney rep- 
resenting the grantor suggestions of 
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-what such an instrument should contain 
and what the bank desires, from a prac- 
tical as distinguished from a legal stand- 
point. 

The trust agreement should be exe- 
cuted in duplicate when agreeable to all 
parties, by the trustor or trustors, and 
the bank, by a Vice President and a 
‘Trust Officer. All signatures should be 
witnessed by two persons other than 
those signing. The instrument should be 
dated before signing. One copy should 
be retained by the trustee and one copy 
by the trustor. 


Preliminary Procedure 


The Vice President accepting a trust 
should call in the Trust Officer who will 
administer the trust when the trust is 
-accepted; introduce him to the trustor, 
and inform the trustor that the further 
administration of the trust will be hand- 
led by such trust officer. He should then 
-obtain the cost of trust properties or in- 
ventory values, and date acquired for ac- 
-ecounting records. All registered securi- 
ties should be assigned in blank or be 
accompanied by proper documents to ef- 
fect transfer. All information regard- 
ing real estate should be ascertained. 
Preceding accounting records or copies 
should be obtained if possible. 


The beneficiaries’ addresses and time 
and method of disbursement should be 
arranged, also date for statements. Trust 
should be named and numbered assigned. 
The inventory should list all securities 
and property deposited in the trust es- 
tate and be attached to both copies of the 
agreement. The inventory should then 
be copied on inventory form (4 copies). 


First copy is taken with securities to 
securities teller and his receipt obtained 
thereon; second copy should be placed in 
auditor’s box by the Trust Officer. Third 
copy should be left with securities teller 
for his set-up information. Fourth copy 
should be left with chief clerk for check- 
ing descriptions and progress. 

Certified copies should be made of the 
-agreement, original being placed in the 
vault. Administrative folders should be 
made. Copy of agreement should be 
placed therein with set-up duty chart and 
synopsis completed. Following folders 
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should be made: Agreement folder; Mis- 
cellaneous; Correspondence; Real Estate, 
(1 each parcel); Statement; Security 
analysis; Income Tax. 

Trust name and all interested parties 
are indexed alphabetically in the gen- 
eral index file. 


Trustee Under Will 


Acceptance: Trusteeship under will 
should be accepted only after careful 
reading of will and auditing the account 
of the executor or former Trustee to 
determine that the instructions in the 
will are workable and that the executor 
or former Trustee has discharged all his 
duties. 


The set-up is similar to trustee under 
agreement except that a certified copy 
of the will is used as the guiding instru- 
ment and it is not filed in the vault as 
it is a matter of public record. 


Appraised values in probate records 
are used as inventory values and date of 
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death of Testator used as date acquired 
for assets received. 

Change of beneficiary payable to the 
trustee should be accomplished without 
delay on all policies deposited under life 
insurance trusts. The agreement should 
contain provisions regarding distribu- 
tions from the trust, list of policies de- 
posited, fee schedule and special provi- 
sions wanted similar to private trust 
agreements. 


Auditing Procedure 


The auditor has received a copy of the 
inventory and the securities teller has re- 
ceived another copy and the securities. 
The securities teller now heads up indi- 
vidual asset records for each different 
security and makes posting and audit 
vault deposit tickets, which are com- 
pared to the original inventory by officer 
in charge of the trust. If correct, he 


authorizes the vault and posting tickets, 
and securities are taken to the vault. The 
vault tickets must be authorized by one 
employee and one officer, but one trust 
department representative and the vault 


custodian complete the deposit or with- 
drawal from vault. 

The vault custodian is responsible for 
seeing that the auditing department re- 
ceives the completed vault record. The 
auditing department then verify the de- 
posit to their copy of the inventory pre- 
viously received direct from the trust 
officer, and enter the item on their in- 
come expectancy and inventory record. 


The vault ticket is further used for in- 
ventory and continual income audit by 
the auditing department. The posting 
copy is given to the trust teller for con- 
trol and routing to the bookkeeper. The 
journals from the bookkeeper satisfy the 
auditing department that the securities 
have been properly entered in the trust 
account. If any delay occurs in any part 
of the procedure, the auditing depart- 
ment should inquire as to reasons. The 
securities teller is charged with the res- 
ponsibility of knowledge of all securities 
received and delivered. 


Copy of Records Method 


The methods employed to verify trust 
assets, prove balances and reconcile ac- 
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counts is a matter of detail, the scope of 
which depends to a considerable degree 
upon whether or not the department has 
the benefit of comprehensive continual 
internal audit. I would remommend a 
complete examination record of a given 
date as a comparative beginning for a 
later examination. 

The continual audit can be accomplish- 
ed by adding auditors’ copy of records, 
together with journal of entries posted 
daily and all payments of funds by check. 
This method minimizes interruptions and 
allows the auditors and the trust de- 
partment to proceed at the same time 
with their duties. 

The copy of records method can be 
most conveniently accomplished with the 
use of multi-copy one-time carbon forms, 
numbered in sequence where desirable, 
for control. The use of color schemes 
in forms and tickets can be almost in- 
dispensable in providing speed, ease of 
handling and accuracy in operation. 
Collation of forms serves to advantage 
in mechanical accounting by not requir- 
ing adjustments for different types of 
work. Addressograph can be used for 
preparation of ticklers, coupon envelopes 
and inventory listing and may be placed 
under the control of the auditing depart- 
ment. 


Bookkeeping 


All transactions for each day are 
routed through the trust teller’s cage for 
balance, and control for the bookkeeper, 
with a copy of the control for the aud- 
itors. These control figures must bal- 
ance to the bookkeeper’s daily journal of 
postings. 

All payments are made by check. The 
check is a 4-copy form, which is divided 
and used as follows: First copy, upper 
half, the check; lower half, explanation 
of payment detail. On voucher checks 
the detail is attached with receipt form 
which must be signed. Second copy, 
Auditor’s copy, which the signing officer 
must detach when signing check, and 
deposit in auditor’s locked box. Third 
copy, upper half, numbered check regis- 
ter; lower half, decrease income cash, 
posting ticket. Fourth copy, upper half, 
departmental numerical record of checks; 
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lower half, decrease principal cash post- 
ing ticket. 

All bookkeeping is done by machine 
operation with journal proof of postings. 
Separate ledger sheets are kept for Jn- 
come cash, Principal cash, and Invested 
control, but they are sorted together in 
the order mentioned for each account. 
They are identified by conspicuous color 
markings at the top of each ledger sheet. 

Overdrafts are shown as such, and a 
list made daily for OK by the manager 
of the department. An account that is 
overdrawn is marked by being preceded 
with an overdraft marker card. The 
bank has placed funds to the credit of 
trust funds uninvested account as a re- 
serve for overdrafts. 


Helps At Income Tax Time 


Income tax ledgers are maintained 
from the posting tickets after the book- 
keeper has finished with them.. This 


keeps all the records up to date currently | 


on all trusts and brings most of the in- 
come tax problem for consideration be- 
fore the end of the year. It also allows 
the income tax ledgers and bookkeeping 
to be maintained with the minimum of 
interruption between the two. 

Income is controlled and audited in 
three ways: 1—By addressograph tick- 
lers each month for the income expected. 
These ticklers serve as posting tickets 
when the payment is actually received; 
2—The auditing department check con- 
tinually the trust posting journal to their 
separate income expectancy and inven- 
tory record. All corrections and excep- 
tions should receive special considera- 
tion; 3—Cash and Inventory statements 
are sent periodically to interested par- 
ties on all accounts. The chief clerk 
audits these very carefully for income 


and disbursements before they are. 


mailed. 


Commissions are charged periodically 
according to contract or application of 
schedule of fees agreed upon by the local 
fiduciary association. The officer in 
charge of each division approves the per- 
iodic charges. 

An annual schedule audit by the Aud- 
iting Department is made, listing the 
accounts numerically downward on each 


ANCILLARY 
Pee © E RV, Keil 


= toe ae OKLAHOMA 


involving Okla- 
homa estates. 


THE FIRST NATIONAL BANK 
and TRUST COMPANY 
of TULSA 


Member Federal Deposit Insurance Corporation 





year’s fees across, so a comparative anal- 
ysis and balance can be shown for each 
year. This schedule is referred to the 
manager of the Trust Department. It 
calls to attention at a glance all accounts 
for which no fees have been collected 
and all accounts which show material 
changes. 

Income must be accounted for very 
accurately as distinguished from Prin- 
cipal, and differs from most methods of 
accounting in that gains or losses real- 
ized from sale of capital assets are re- 
flected in the principal account. 

Amortization of premiums and accum- 
ulation of discounts on bonds purchased 
is necessary when the agreement or will 
does not give instructions to the con- 
trary, and when the income from the 
trust is payable to one person with re- 
mainder over to others. 

This is figured annually or semi- 
annually on the level basis plan to matu- 
rity or call date, which ever occurs first. 
The other method of figuring is the an- 
nual yield purchase basis. 


A ruling by the Bureau of Internal 
Revenue regarding a domestic fiduciary 
held that it was not required to deduct 
and withhold a 10% tax on capital gains 
in the case of a revocable trust created 
by a non-resident alien not engaged in 
business in this country and in which 
the beneficiary is a non-resident alien. 
A previous decision requiring deduction 
in the case of an irrevocable trust will 
not apply with respect to a revocable 
trust. 
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Speculation and Investment 


In the commodity markets, the effect 
on producers, who see their raw materials 
rising at a headlong pace under specu- 
lative pressure, is direct and evident. In 
the case of securities, the effect is more 
subtle but also more widespread, owing 
to the common belief, the delusiveness 
of which we have before now exposed, 
that stock market movements are a trust- 
worthy barometer of the future course 
of trade. Modern so-called “scientific” 
investment, by teaching the public to try 
to make money out of the movements of 
markets, has created a horde of amphib- 
ious beings who think that they are in- 
vesting when in fact they are buying for 
appreciation, in other words speculating. 
Instead of holding their investments for 
income, as real investors do, they rush 
to cash their capital profits at the first 
sign of reaction in markets, and then keep 
their cash in hand in the probably vain 
hope of buying at the bottom; so they 
create depression and weakness in secur- 


ities which immediately reacts on trade 
because stock market losses check gen- 
uine consumption. By the working of 
the vicious circle this depression spreads 
from the shops to the merchants and 
manufacturers, and statisticians and 
“chartists” lay stress on it as a signal 
of a downward movement of the trade 
cycle. Business sentiment in general 
thus becomes affected, and a period of 
general gloom such as that from which 
we are, perhaps, at present emerging, 
results, having been largely caused by 
depression in the stock markets. 


“Scientific” investment of this kind, 
moreover, not only has bad effects on 
trade, by producing and accentuating 
fluctuations in enterprise, but probably 
causes more loss than gain to those who 
indulge in it. Real investors, who hold 
their securities for income and are not 
frightened out of them by market move- 
ments, can be shown to have scored in 
the long-run if their holding consisted 
of well-distributed and _ well-selected 
equities. This is clearly shown by a 
chart produced in the Economist, in its 
issue of June 25th, in the course of an 
article entitled “Who’ll buy Equities?” 
This chart shows the course of equity 
prices from 1908 to 1938, a period mark- 
ed by the most disastrous war and the 
most widespread financial crises to which 
the business world has ever been exposed. 
Nevertheless, though fluctuations have 
been formidable the Index number of 
equity securities, which are those chosen 
as representative by the London and 
Cambridge Economic Service, has shown 
a steadily upward trend; and the Econ- 
omist concludes its article by observing 
that “the conclusion of the whole matter 
may be that, even if the long-term trend 
of share prices fails to maintain indef- 


‘initely the exceptionally rapid upward 


course of the last thirty years, its gen- 
eral direction is still likely to be favor- 
able. The ordinary share has a substan- 
tial claim on the attention of serious 
investors.” Good company finance is al- 
ways working for them, ensuring future 
increase of profits by continuous alloca- 
tions to reserve funds.—From Quarterly 
Review of International Conditions, by 
J. Henry Schroder & Co., London. 





Liquidating Assets For Distribution 


Right of Court After Termination of Trust to Award Unliquidated Assets 
Back to Trustee 


PAUL MALONEY, ESQ. 
Member of Evans, Bayard & Frick, Philadelphia, Pa. 


[The subject of the following address was 
treated in an address at the 1937 convention 
by Peirce Mecutchen (reported in Sept. 1937 
issue, page 319). However, Mr. Maloney 
carries on “in the opposite direction from 
that in which Mr. Mecutchen was moving.’’] 


HE instrument from which the trus- 

tee draws his power may, of course, 
expressly provide that he has the right 
or even duty to make a conveyance after 
the termination of the trust, in which 
case there could be no question. Batten- 
feld v. Kline, 228 Pa. 91. Where there is 
no express power, it is possible that 
where, at the termination of the trust, 
the remainder is given to X, Y and Z, the 
gift over is self executing. 

In Stokes’ Appeals, 80 Pa. 337 the 
court said (paraphrasing _ slightly): 
“The moment the life tenant died, the 
remainders were in. The duties of the 
Trustees were ended; there remained 
only the liability to account.” Accord- 
ing to this theory, at the expiration of 
its term a trust becomes dry and is auto- 
matically executed by the Statute of 
Uses (see Kay v. Scates, 31 Pa. 37; 
Sheaff’s Est., 231 Pa. 251). The title 
to realty passes, just as on the death of 
an individual, title to real estate is in 
his heirs. 

When you look at the facts, Stokes’ Ap- 
peals is not as convincing as the language 
quoted. In that case a substituted trus- 
tee had been appointed; pending the set- 
tling of the account of the prior trustee, 
the trust came to an end. The above state- 
ment was made in answer to the argu- 
ment of the substituted trustee that the 
assets should be awarded to him al- 
though the trust had _ terminated. 


From address before Pennsylvania Title Asso- 
ciation 1938 Convention. 


Whether the statute of uses operates is 
determined by whether the trust is dry; 
the term of the trust might have expired 
and yet there might remain duties to 
perform. 


Right Is Desirable 


But whether or not the gift over is 
self executing, the Orphan’s Court has 
the right (in a proper case) to re-award 
the assets to the trustee so that they 
may deal therewith as effectively as if 
the term of the trust had not come to an 
end. The desirability of this being the 
law is obvious. It is much easier to 
have a trustee, or, if the trustee is out 
of existence, then, perhaps, even his ex- 
ecutors, give a deed than to have to ob- 
tain the joinder of as many as twenty or 
thirty scattered remaindermen. 


The self-executing theory prevents the 
remaindermen from realizing on what is 
given them and may put those holding 
the major interest’in the remainder at 
the mercy of those holding judgments 
against the most improvident remainder- 
men whose interest may be infinitesimal. 
This is a situation which, if the danger 
were apparent, no one except a mischiev- 
ous testator would intentionally create. 


The Orphans’ Court does feel that it 
has the power to re-award assets. Mr. 
Mecutchen cited three lower court cases 
—Bowers Estate, 12 Dist. 59; Dornan’s 
Estate, 19 D. & C. 539; Harvey’s Estate, 
11 Dist. 83—in which the Orphans’ Court 
did re-award assets and I know of other 
unreported cases. 


However, eminent authority for the ac- 
tion of the Orphans’ Court can be found 
in comment (n) to section 347 of the Re- 
statement of Trusts: 
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“Although a power of sale is not con- 
ferred upon the trustee by specific words 
or otherwise, the court can authorize a 
sale on the termination of the trust for 
the purpose of making distribution 
among those entitled to the trust estate 
when such sale is for the best interest 
of all of them. The court can in such a 
case authorize a sale although one or 
more of those entitled to the property 
are under an incapacity or object to the 
sale.” 


Probable View. of Courts 


It is almost safe to say there is no case 
law on the subject. The only thing is to 
resort to analogies. 

The first line of cases says that dis- 
tribution should be in cash. 

The Fiduciaries Act of 1917 provides: 


“Whenever it shall appear, at the audit 
and distribution of an estate in the or- 
phans’ court, that the balance, after pay- 
ment of debts, includes stocks, bonds, or 
other securities, which, for reasons sat- 
isfactory to said court, have not been 
converted by the accountants, it shall be 
lawful for said court to direct distribu- 
tion of such assets in kind, to and among 
those lawfully entitled thereto, including 
fiduciaries.” 


In McDuffey’s Estate, 123 Pa. Super. 
Ct. 432, the court, commenting on this 
provision, stated: 


“Undoubtedly if ‘reasons satisfactory 
to said court’ why the stocks were not 
converted had been shown to the court 
it would have had authority to authorize 
delivery in kind. The difficulty is that 
there is not a scintilla of evidence fur- 


nished in support of the failure to con- 
vert. In fact the trust officer of the 
trust company admitted that it had made 
no attempt to convert the assets, assign- 
ing as a sole reason that it had no funds 
in its commercial department available 
for that purpose. 

“Distribution of assets in kind is the 
exception and not the rule. Distribution 
in kind may not be authorized by the 
court unless reasons are shown which are 
satisfactory to the court for so doing. 
The accountant having furnished no evi- 
dence which would form a basis for the 
decree of the court, the decree cannot be 
sustained.” 


Also all the cases cited in McGuffey’s 
Estate can be distinguished or their au- 
thority impeached. The rule in Weir’s 
Estate has since been changed by Section 
23 of the Fiduciaries Act; in Simpson’s 
Estate the asset which the trustee wanted 
to distribute in kind was a house bought 
with the principal of the trust for the use 
of the life tenant; in Giese’s Estate, the 
trustee had delayed filing its account for 
four years after the termination of the 
trust, whereas the assets could have been 


liquidated when the term of the trust ex- 
pired. Therefore these cases cannot be 
taken quite at their face; if they could 
there would be an end to the problem. 


Nirdlinger’s Estate 


The next case is Nirdlinger’s Estate 
(327 Pa. 171) in which the court held 
that where real estate obtained on fore- 
closure is sold, the ultimate loss or gain 
should be proportionately distributed be- 
tween life tenant and remainderman. If 
this principle applies to foreclosed real 
estate in a trust on its termination, the 
only practical way to enforce apportion- 
ment is to re-award the real estate to the 
trustee until he can liquidate it. This is 
what the court did in Dornan’s Estate. 
On the other hand, the Supreme Court 
may hold that apportionment will not be 
enforced on the termination of the trust. 
Cf. Green v. Inquirer, 329 Pa. 169. 

Finally there is Blair v. Penna. Co., 24 
D. & C. 490, which holds that when a 
trustee forecloses a sundry mortgage, 
this does not execute the trust and lodge 
title to the property in the various parti- 
cipants. This is only a Common Pleas 
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case but it is the opinion of another tri- 
bunal. There, too, there is a distinction, 
because the trust had no express term, so 
that the court could say the trust had not 
terminated until it was liquidated and 
that liquidation was one of the purposes 
of the trust. This is somewhat different 
from the case of a trust for the life of a 
person or for a period of years which has 
a natural ending on the death of the life 
tenant or the expiration of the period of 
years. But even where the trust is for 
a period of years or the life of an indivi- 
dual, the court may hold that liquidation 
is part of the trust and that it does not 
end until liquidation is complete. 


Logic of Position 


The analogies are pretty far fetched; 
they are chiefly significant for the fact 
that not one of them shows a thought in- 
consistent with the power of the Or- 
phan’s Court to re-award an asset. I 
prefer, therefore, to rest my argument 
upon-a general view of the subject rather 
than specific cases. No one will deny 
that the trustee has to file his account at 
the termination of the trust. At the ac- 
counting the trustee is entitled to claim 
his compensation: how is he to enforce 
his claim if title is self executing and 
has already passed to the remainder- 
men? No one will deny, too, that the 
trustee has the power to wind up the 
trust (Restatement of the Law of Trusts, 
sec. 344). This is, of course, a weazel pro- 
position depending upon what one con- 
siders to be necessary, but an analogy to 
this is the winding up of a partnership. 
After a partnership is dissolved, it is not 
terminated: all of the powers existing 
during its lifetime exist in the partners 
for the purpose of bringing the partner- 
ship to a conclusion. 

That thought was expressed in Dor- 
nan’s Est. by Judge Van Dusen. “Until 
these problems of liquidation are solved, 
it seems to me the trust is not at an end.” 
A trustee’s liability remains until he is 
discharged by the court and it would be 
fair that he should have powers as long 
as he has responsibilities. Practically, 
the remaindermen do not come into any 
real enjoyment until the settlement of 
the account. The actual deeds or securi- 
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ties are usually retained by the trustee 
until the adjudication or the approval of 
the schedule of distribution has become 
final. 

Frequently, where the will or instru- 
ment creating the trust is obscure, no one 
knows who is entitled to take until an 
adjudication has been handed down. To 
tale the view title passes to the remain- 
dermen immediately on the termination 
of the trust, is to assume that the court 
merely discovers what the law is and that 
a proper decision was there all the time. 
On the other hand, one can say that title 
passes when and where the court says it 
should. 


A Matter of Viewpoint 


It seems to me that the crux of the 
whole situation depends on which of 
these two viewpoints one adopts. If you 
do not take the self-executing view, then 
you simply see a trustee whose trust has 
terminated; whose account must be 
filed; and a court, which has jurisdiction 
over the “control, removal, discharge and 
settlements of accounts” of trustees 
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(Orphan’s Court Act, section 9 (b). 


The Orphan’s Court is a court of 
equity; it possesses plenary powers with- 
in its field; in many instances, it under- 
takes to control rights in a way just as 
serious as is involved in the re-awarding 
of assets (see Bogert, Trusts & Trus- 
tees, section 562). 


It is more desirable for the court to 
have this power than for it to lack the 
power.. Who is to be harmed if it has 
the power? Certainly not the remain- 
dermen, for the power will be exercised 
only in proper cases; certainly not the 
trustee, except that he may not lay down 
his load as soon as under the other 
theory. Only the supposed lienholder 
could be hurt. But would he be? He 
can attach the share of the remainder- 
men in the hands of the trustee and cer- 
tainly a lien against a twentieth share 
of a small piece of realty is of less value 
than the right to attach the liquidated 
proceeds of the share in the hands of the 
trustee. 


It seems to me that there is not one 
case and not one single equity which 
conclusively denies the right of the court 
to reaward assets in a proper case. Even 
if there are principles opposed to the 
power, there is not one single considera- 
tion which would make a court desire to 
decide it could not re-award. That is an 
important consideration when predicting 
what courts will decide. If it were a 
doubtful case in which there were con- 
flicting equities, or where a decision in 
favor of the right to re-award might 


place a heavy burden on a class of peo- 
ple, that would play heavily in the de- 
cision of the court, but here it seems to 
me there are no opposing considerations, 
except the chance the decision might do 
violence to a rule of law. 


Elimination of Risk Factors in 
Rental Housing 


Study of a large number of large-scale 
housing projects submitted to FHA for 
mortgage insurance under amendments re- 
cently enacted has demonstrated that where, 
as in these projects, risk has been notably 
minimized, adequate sponsors are willing to 
undertake their financing even where they 
are set up on an expectation of return con- 
siderably lower than the formerly accepted 
theory of what apartment structures must 
show in order to attract investors, Leonard 
Downie, M. A. I., Washington, D. C., ap- 
praisal adviser, Rental Housing Division of 
the FHA, said addressing the Northwest 
Regional conference of the National As- 
sociation of Real Estate Boards. 


In a special session on appraisal method 
conducted by the American Institute of Real 
Estate Appraisers he discussed the impor- 
tant bearing this may have on the appraisal 
of such properties, inasmuch as the degree 
of risk that the appraiser estimates to exist 
as to expected earnings of a property is an 
important factor in determining the capi- 
talization rate he selects as the proper one 
to apply in its valuation. Selection of the 
income capitalization rate is the critical act 
in the appraisal process. 


General Need of Adequate Data 


“Prior to study of the question of selec- 
tion of the income capitalization rate,” Mr. 
Downie said, “it is essential to arrive at 
some standardization of the income and ex- 
pense items set forth by the appraiser. 
Present data available, as for example, on 
amount of existing and expected vacancy, is 
in most cases inadequate, and in other 
cases not sufficiently well qualified to en- 
able us to come to satisfactory conclusions. 
Considerable research and study covering 
the item of income and expense statements 
should be undertaken. It is an accepted 
fact that standardization of these state- 
ments must be achieved before we are will- 
ing or able to underwrite a definite formula 
for the selection of capitalization rate.” 





Year of Accomplishment in Life Insurance— 
Trust Relations 


From Report of the Committee for Co-operation With Trust Officers, 
National Association of Life Underwriters 


Submitted to the Board of Trustees, 
Houston, Texas, September 19-23, 1938 


E feel that this year our activities 

increased and became more inter- 
esting, to more people, in more locations, 
following the occasion of the Mid-Win- 
ter Trust Conference of American Bank- 
ers Association, than has ever been the 
case in past years. Trust executives 
have become more interested each suc- 
ceeding year in the matter of more in- 
timate joint relationships. When they 
go back home from the Conference they 
frequently reflect this interest in great- 
er activity and effort to develop, locally, 
better contacts with our people. 

This year, in line with the suggestion 
that continuity in membership upon the 
Committee was desirable in several cases, 
we have been fortunate in developing 
among some of our Committee Members 
a great deal more interest in the work 
of the Committee, and greater individ- 
ual activity in the field. This policy has 
helped greatly in fostering localized ac- 
tivity in the neighborhoods of such 
members. 

Since our February report, two new 
Life Insurance-Trust Councils have been 


organized, one in St. Louis, the other in ° 


Chicago. Promising ground work has 
been laid for a number of others. [Mr. 
Conway predicted that formal organiza- 
tion of a council in San Francisco will 
take place soon, and mentioned gratify- 
ing progress in several other localities 
including Oregon]. Closer collaboration 
is occurring in New York City, and we 
are encouraged by the results obtained 
by the local Association Committee and 
its Chairman. 


Avoiding Misunderstandings 


We have had some complaints concern- 
ing various matters. Some of these orig- 


inated among Life Underwriters who re- 
ported to us matters which, in their opin- 
ion, were in need of clarification, or 
resolution. Others came from Trust Ex- 
ecutives and were, for the most part, 
handled and cleared through the Execu- 
tive Offices of the A. B. A. and your 
Committee. 

Early in the year a discussion of “fav- 
ored treatment” of life insurance, with 
an implication that this should be modi- 
fied, appeared in the magazine Trust 
Companies. This comment was made 
by a Trust Officer. The article was com- 
mented upon by The Seefurth Service, 
and the alertness of life underwriters, 
generally, was indicated by the number 
and nature of the comments which we 
received on the Seefurth article. The 
Editors of Trust Companies hastened to 
point out to us, when the matter was 
discussed with them, that the opinion 
set forth was not sponsored or endorsed 
editorially, or adhered to by the publish- 
ers themselves. 

Actually, Trust Companies, in their 
correspondence with us, felt that they 
were put in something of an unfair light 
because of failure of The Seefurth Ser- 
vice to so note. The Magazine willingly 
and graciously published correspondence 
between Mr. Robertson Griswold and 
your Chairman relating to the comment. 
Mr. Griswold rather emphatically re- 
stated and clarified the official attitude 
of the Trust Division, and we recited our 
concurrence with an endorsement of the 
position that Mr. Griswold took in the 
matter. 


Use of Words “Trust” and “Trustee” 
A constantly recurring matter con- 
cerns the use of the words “Trust” and 
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“Trustee” in the description of the ser- 
vice rendered by Life Insurance Com- 
panies. Trust Company Executives con- 
tinue to complain, and we believe in 
many cases have just grounds for their 
complaints, concerning the manner in 
which these terms are sometimes used 
in the advertising of general agents in 
their local publications and _ bulletins, 
and sometimes in the advertising of 
some of our Life Insurance Companies. 
It is true that a few companies, 
through subsidiaries, do wholly control 
units which actually perform as trustees 
but generally in a limited way. Gener- 
ally speaking, however, this is not true. 
Our Life Insurance Companies, for the 
most part, are simply discharging the 
terms of a contractual obligation, where 
through optional methods of settlement 
they are disbursing proceeds of life in- 
surance policies left in their hands for 
the benefit of a decedent’s survivors, or 
of an annuitant beneficiary himself. 
We have had considerable correspond- 
ence with the Advertising Departments 


and Executive Officers of some of our 
Companies in regard to this matter. 
Some have recognized the mislead- 
ing nature, or at least the inaccuracy of 
description, conveyed by some of their 
advertising along this line and have sub- 
sequently altered their copy. In several 
other cases, however, we encountered an 
attitude which might well be described 
as “stiff necked.” 


Unfairness of “No Charge” Representation 
as to Distribution 


Another complaint which we have been 
getting with considerable frequency, and 
which we feel is justified, concerns the 
statement sometimes made by Under- 
writers and occasionally in company ad- 
vertising that “There is no charge made 
for the distribution of an estate under 
life insurance plans.” Our correspond- 
ence with some of the companies who 
make this statement brings us to the 
conclusion that the best that they do in 
trying to defend the statement is to “beg 
the question.” We feel, also, that the 
statement is unfair to the rest of the Life 
Insurance Companies who refrain from 
making such statements, and to the in- 
stitution of Life Insurance generally, 
and that it should not be used. 


We all know that some place an ele- 
ment of cost must be charged up against 
every operation and service which our 
Companies perform. Some Trust Execu- 
tives are already pointing out to pros- 
pective clients, in a perfectly ethical way, 
that because cost must be allocated some 
place for every service rendered, then, if 
it is not directly charged against the re- 
cipient of the service, those who do not 
receive the service are being discrimin- 
ated against unfairly, because of its gen- 
eral instead of specific allocation. 

Pointed questions concerning it, di- 
rected from an unfriendly source, might 
be difficult to answer, and furthermore 
the answers might easily be twisted and 
used to the great detriment and unjusti- 
fied criticism of the Institution. We do 
not believe it is too difficult to conceive 
of a situation wherein unfriendly invest- 
igators might seize upon such statements 
and distort them, claiming that here 
again the small holder is being penalized, 
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because he is not receiving benefits which 
owners of larger and better serviced 
holdings are receiving, because through 
ne method of cost allocation used by the 
Companies those receiving the benefits 
did not pay directly for them. 


We believe that one of the best evi- 
dences of the work which our Committee 
has been doing lies in the fact that mat- 
ters of this kind, when they come to our 
attention from the group with whom we 
are attempting to co-operate, come to us 
in temperate language without rancor, 
reflecting only a sincere opinion, court- 
eously explained, that differs from our 
own. This changed attitude is in itself 
one very important objective gained. 

Again we acknowledge the very help- 
ful and constant attention on the part 
of the executives of the Trust Division 
of the A. B. A. 

Paul H. Conway, Chairman 


Committee Members: Gerard S. Brown, 
Philip Engelhart, George A. Kederich, 
John R. Mage, Joseph L. McMillin, A. P. 
Mulligan, Oliver J. Neibel, Clarence W. 
Peterson, Henry K. Schoch, Julian W. 
Schwab, Martin L. Seltzer, Ricks Strong. 


FDIC Reports 


Cautioning that vigilant supervision will 
be maintained and that the uniform pro- 
cedures recently adopted by the super- 
visory agencies emphasize the investment 
character of banking and discourage spec- 
lulation, Chairman Leo T. Crowley, of the 
Federal Deposit Insurance Corp. points 
out in the semi-annual report of the cor- 
poration that: “As in any other type of 
business, bankers, if they are to perform 
their function, must be prepared to as- 
sume some risk. But when this risk be- 
comes excessive the supervisor must step 
in to seek correction.” 


The report reveals that disbursements 
actually made or pending in the case of 
insolvent insured banks placed in receiver- 
ship or merged with solvent insured banks 
with the financial aid of the Corporation 
amounted to $64,919,824.11 during the 
four and a half year period, and ex- 
penses incident thereto amounted to 
$843,952.55. It is estimated that $48,- 
435,541.32, or 73.6 percent, of these dis- 
bursements for the benefit of depositors in 
insolvent insured banks will be recovered. 
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Roswell Magill Resigns Official 
Post 


President Roosevelt accepted the resigna- 
tion of Roswell Magill as Undersecretary of 
the Treasury on August 24th to become ef- 
fective September 15. 


In Mr. Magill’s letter to the president he 
pointed out that he had agreed to leave his 
position at Columbia University only until 
September of this year; however he added 
that he would remain “on call” to serve the 
administration if the President wished. Mr. 
Roosevelt expressed regret that Mr. Magill 
was leaving. 


As Undersecretary of the Treasury, Mr. 
Magill was credited with shaping many New 
Deal fiscal policies. He showed a sincere 
interest in Trust Companies Magazine’s ef- 
fort to present before Washington officials 
the trust man’s views a workable system 
of taxation. His letter regarding this work 
was published on page 228 of our February, 
1938 issue. 





Notes from Unauthorized Practice of Law Meeting, 
American Bar Assn., July 27, 1938 


NE of the things that we hear quite 

frequently from the lay groups in 
the nature of an attack upon the good 
faith and sincerity of the bar, an attack 
which I sometimes feel is quite justified 
in many instances—although I am quite 
sure it is not justified in any broad or 
sweeping way—is the failure of the at- 
torney to recognize the same right on the 
part of the lay group to non-interference 
from the attorney that the attorney ex- 
pects from the lay group in his case. We 
have many instances in which banks 
charge that lawyers seek to prevent 
corporate fiduciaries from being appoint- 
ed as such and seek the appointment 
themselves. 

I cannot consider the situation as be- 
ing proper in most instances where an 
attorney goes out and solicits the real 
estate business, as presumably he does, 
or where it comes to him because he is 
an attorney and because he has his name 
displayed or where he completes the real 
estate deals and then goes further and 
prepares the legal instruments. I think 
there is just exactly the same objection 
to that from the standpoint of a bank 
or trust company that goes out and soli- 
cits trust business and turns it over to 
its own attorney to be handled.—Chair- 
man Stanley Houck, of Minneapolis, 
Minn. 

—ii— —O— --- 


NY executive of a trust institution 
faced with a legal problem who does 
not retain competent legal councel is not 
only committing a breach of trust but 
hazarding the interests of his bank and 
his stockholders. 
According to law, we are engaged in 
a business. Being engaged in a bus- 
iness, we have the right to inform 
the public about the business that we 
are in and of the legitimate claims 
that we make, or the legitimate results 
that we feel can come from our activities 
in that business. Advertising must be 
dignified, restrained, and of course con- 


tain nothing of any implication that we 
can or will practice law. 

The ideal fiduciary is an ideal individ- 
ual. An ideal individual doesn’t exist, be- 
cause’ he can’t have the knowlege of com- 
plexities of investments and business 
that is necessary. Unfortunately, he goes 
on vacation and dies. We believe that 
the next best thing is the corporate fidu- 
ciary. There are many instances where 
the ideal combination is the individual 
fiduciary coupled with the trust company. 

It generally happens that independent 
attorneys who are under retainer to the 
trust companies are so retained because 
their ability and standing in the com- 
munity are such that the trust company 
feels that it wants the service of that 
particular law firm. By virtue of the 
position in the community which the law 
firm holds, it necessarily has a great 
many clients independent of the trust 
company. What, then, is the situation 
when one of the clients of this law firm, 
entirely without any word from the trust 
company, goes to the attorney under re- 
tainer to the trust company and wants a 
will drawn in which a trust company 
should be named? Should the lawyer 
say: “I am sorry, I am under retainer 
for the trust company and I can’t act 
for you?” 

If law firms took that attitude, it 
would alienate a great deal of their prac- 
tice and by so doing possibly render 
themselves ineffectual as attorneys for 
the trust company due to loss of stand- 
ing in the community. The lawyer has 
his Canon of Ethics, and it is up to him 
to decide as to whether or not he is in 
a position to act for that client.—Ray- 
mand H. Trott, of Providence, R. L. 
chairman; American Bankers Assn. 
Committee on Relations with the Bar. 


—i—- —o— —6— 
LL of the trust business, the collec- 
tion agency business, lay adjusters, 
et cetera, all rolled into one, have never 
made the inroads upon the judicial 
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theory and system of this country that 

a single Commission has made—and they 

have been multiplied until now we have 

more than 116 federal ones.—Nathan 

B. Williams, of Washington, D. C. 
—~-  —-}- 


VERYBODY knows that if they go 
to the bank to draw a deed, will, or 
transfer and the bank draws it, the bank 
is subject to immediate discipline. The 
bank can’t overreach them or over- 
charge them, and the bank must do it 
well. But if they go to a lawyer to 
draw this paper, there is no discipline 
that will ever reach him. He can over- 
reach them and he can overcharge 
them and he can wait eight months to 
draw the paper, and in the meantime 
somebody dies, and there is no disci- 
pline to reach him at all. Charges 
brought will not be heard for a year 
and a half to two years and then will 
probably be dismissed.—Howe P. Coch- 
ran, of Washington, D. C. 
- —+ + 
N connection with last will and testa- 
ments, one publication claims: 


“Our booklet of Standard Wills with 
extra clauses to cover personal wishes is 
so simple and plain that a perfectly legal 
will can be made by just copying will de- 
sired on the blank legal form we furnish 
and follow directions as to filling in your 
names, properly signing it and having it 
witnessed.” 





Another more ambitious publication 
gives the public self-diagnosis and self- 
treatment in the law, not only on wills, 
but also executors and administrators, 
and asserts: 


“This handy, plain-English guide will 
show you how to specify the legal re- 
quirements, make banking arrangements, 
keep the necessary accounts. It will give 
you a clear picture of the whole proce- 
dure in dealing with courts of probate. 
In this book you will find the answer to 
any question likely to arise in the ordin- 
ary course of arranging, settling or ad- 
ministering an estate.” 


Such pseudo-legal booklets and pamph- 
lets are being sold by the thousands 
based on such misbranding. The harm 
that is being done by getting people to 
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rely upon these misrepresentations 
only becomes manifest, in many cases, 
after death, when the defective and 
faulty wills come up in the courts. In 
medicine, the use of the wrong cure-all 
oftimes can only be ascertained by an 
autopsy. In the field of wills, a poorly 
drawn will destroys the objective of the 
testator, and when a court is compelled 
to declare the will invalid, there is 
nothing that can be done about it, be- 
cause the testator who took the legal 
nostrum and relied upon it, cannot be 
brought back to correct his mistake. 

The real harm that is being done is 
not the dissemination of the booklets 
and services nor the information there- 
in contained, but the false representa- 
tions, misbranding and the purposes 
and uses thereof.—Edwin M. Otter- 
bourg, New York City. 


Practice of Law by Banks 


The widespread development of trust 
departments in banks, State and national, 
has given rise to many questions involv- 
ing the extent to which a bank can draw 
wills, trust documents, and otherwise 
perform acts partaking of the nature of 
the practice of law. 

The court decisions are uniformly to 
the effect that no corporation can prac- 
tice law and that ordinarily a bank has 
no right to hold itself out as having the 
power to draw wills for its prospective 
clients or to engage in other acts amount- 
ing to the practice of law. However, 
where banks are entitled to conduct a 
trust business, they may properly per- 
form all acts incident to the perform- 
ance of their duties as trustee, executor, 
or administrator, including the presenta- 
tion through their attorneys of matters 
in the probate and other courts. 

However, they are restricted in com- 
pensation to their fees as administrator, 
executor, or trustee and they cannot 
charge for legal services and collect for 
same in addition to their fees or compen- 
sations as executor, administrator or 
trustee. Fees for legal services as such 
must be paid to or collected by attorneys. 
—George P. Barse, General Counsel, 
Comptroller of the Currency, before 
Virginia Banker’s 1938 Conference. 





How to Make Losses 


OR every dollar of commissions col- 

lected on personal trust accounts (in- 
cluding guardian- and committeeships) 
expenses averaged $1.30 in 1937, among 
the 17 trust departments analyzed by a 
sub-committee of the Committee on Trust 
Functions of the New York State Bank- 
ers Association. Earnings on trust cash 
balances, however, reduced the loss aver- 
age from $1.30 to $1.15. 


Results of a cost study of the 17 de- 
partments, for the years 1936 and 1937, 
and of 30 others from which replies were 
received adequately reflecting income 
and expenses for the latter year, were 
uniformly based on the method of com- 
putation devised by the Committee on 
Costs and Charges of the Trust Division, 
A.B.A. Analysis was made personally, 
by committee members, of twelve depart- 
ments, five of which are in New York 
City. 

The report states that those selected 
for study, as being representative, 
ranged in size from “less than one em- 
ployee in a small community up to hun- 
dreds of employees in the City of New 
York.” This was done to get a “cross- 
section of the entire field of trust ser- 
vice,” though no data are published show- 
ing the amounts of trust assets or age 
of departments. 

Reports from the other 30 depart- 
ments showed expenses of $1.32 per dol- 
lar of commissions collected (or $1.11 
when interest on trust deposits is taken 
into account), but, like the first 17, var- 
ied all over the lot individually, from 
$.60 net earnings to $2.39 loss. Of the 
entire 47 cases, 21 showed profits for 
1937 ranging from 3c to 64c per dollar 
of gross income, while 26 showed losses 
all the way from 1c to $3.01. It is hard 
to believe that they all could have been 
in the same business, or that some could 
continue in the business on such condi- 
tions. 

The tabulation reproduced herewith 
shows the breakdown by classifications 
of expense, indicating an average loss 
for the 17 original departments of $.16 
per dollar of commissions and deposits 


This compares with 


income in 1937. 
$.137 in 1936. 

As remarkable as the extent to which 
losses are reported is the variation be- 
tween department expenses. Some of 
the 47, for example, reported no legal 
expenses or fidelity and life insurance 
costs, rent ranging all the way from 3c 
to 20c, and even salaries from 43c to 73c 
per dollar collected on personal trust ac- 
counts. (Executorships and adminis- 
tratorships were not included in the 
study). 

This illuminating and valuable study 
should create some searching inquiries on 
the part of the subnormal and abnormal 
departments especially, to determine 
whether the poor showing is the result 
of fee-cutting, wholly inadequate volume, 
over-organization, unbusiness-like poli- 
cies of account acceptance, etc. The vol- 
ume of accounts under $50,000 is like- 
wise significant. It is also well known 
that temporarily “good” showings have 
been made by many companies in other 
lines by the simple expedient of inade- 
quate allocations, or what would be more 
dangerous in trust business, “savings” 
in personnel and equipment. 

It is quite likely that a court or legis- 
lature, asked to consider such widely 
varying figures of costs, as a basis for 
a blanket raising of fees, might wish to 
inquire further into the question of how 
nearly half the departments could show 
a profit, albeit minute in many cases, 
while others rendering the same service 
(provided type and availability of busi- 
ness were at all comparable) were un- 
able to operate, under the same legal fee 
schedules, except at a loss. 


The report also discloses that, outside 
New York City, 99% of the business is 
on the present statutory rate basis which 
became effective in 1923, while in the 
city it is estimated that from 10% to 
15% is on the old basis. The sub-com- 
mittee very appropriately points out the 
greatly increased service which econ- 
omic, statutory and other changes since 
1923 have imposed on trustees. The re- 
port further states that the size of ac- 
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counts outside New York City was prac- 
tically uniform, such departments re- 
porting over 90% of their accounts under 
$100,000. and about 70% under $50,000. 
Estimates for New York City place be- 
tween 60% to 70% of all accounts under 
$100,000. 


Averages 
.1116 


$ .8942 
105 
$ .6062 


56 
15 
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$ .91 
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e 24-8 
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The Sub-Committee Concludes 


10 


12 


“We come logically to the conclusion 
that the fees, shown as having been 
collected as trustee by the banks used in 
this analysis, represent a fair figure of 
the maximum that could be collected un- 
der the present statutory rates. With 
the averages showing actual losses from 
commissions of over 25% higher, it 
would be still impossible for the trustee 
to show a profit.*** 
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“It is axiomatic that the cost of furn- 
ishing adequate trustee service cannot 
be reduced without impairing the qual- 
ity of the work. The economic system 
has become much more complicated dur- 
ing the last decade, necessitating the 
employment of specialists to furnish the 
information upon which investment poli- 
cies are predicated. While higher stan- 
dards of trust service are generally ob- 
served today than ever before, it must 
be recognized that trust administration 
has become constantly more difficult due 
to the intricacy of many of the new tax 
returns and various other administrative 
requirements. Together, all of these 
things prevent the trustee from reducing 
the costs for furnishing this service. 
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Fee Revision for all Trustees 





(Including Testamentary, 


95 
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.04 





$1.00 $1.00 


“The schedules attached hereto clear- 
ly indicate that the only relief for the 
present unsatisfactory situation would 
be a revision of fees allowed trustees. It 
seems reasonable to suppose that if corp- 
orate fiduciaries cannot render the re- 
quired quality of service under existing 
fee schedules with the volume of busi- 
ness available to them, individual trus- 
tees can only render the same quality of 
Service at a loss. The conclusion there- 
fore appears justified that all classes of 
trustees should be entitled to a readjust- 
ment of existing schedules.” 
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*Note:—Figures in italics indicate losses, 


Gross Earnings ........ 
XPENSES 

Officers) 

Rent 

Traveling 
PG VOTUEEGS x<nciccceccssse 
Life) saameteeonde 
ee 
UOVEPRORG)  ....5...00....-0 
Net Earnings 


Commissions and Fees $ 
Earnings on Deposits 
Salaries (Clerical & 
Solicitors Salaries and 
Insurance (Fidelity and 
All Other (Including 
Total Expenses ........ 


u 


INCOME 





Developing Trust New Business 


The Play Is Another Way 


REED SASS 


Manager, Business Development Department, The Fort Worth National Bank, 
Fort Worth, Texas 


OME several years ago Burton Rasco 

headlined an article, “The Drama 
Isn’t What It Used to Be... And It 
Never Was!” 

Had George Jean Nathan, Mark Bar- 
ron or H. L. Mencken been among those 
present when recently we presented our 
play, “A Day in the Life of a Trust Offi- 
cer, or Where There’s a Will There’s a 
Way” I am sure that not one of the trio 
would have felt that The Fort Worth Na- 
tional Bank had made a contribution to 
drama. In fact some brittle wit would 
have been justified in repeating a recent 
and memorable criticism to the effect 
that our performance “was a thing which 


The cast in “A Day in the Life of a Trust Officer, or Where There’s a Will There’s a Way.” 
left to right: W. B. Little, Bernice Simmons, F. 


properly belonged between two pieces of 
toast.” 

But two hundred and fifty members of 
the Rotary Club of Fort Worth and their 
guests sat attentively during the play, 
applauded loudly at the final curtain and 
many of the members sought out the 
players and officials of our Bank to com- 
pliment us on our presentation. For a 
number of days after the play was pro- 
duced tellers and officials reported com- 
plimentary criticism made by Rotarians. 
The Kiwanis Club has manifested an in- 
terest in our skit and if the cast is will- 
ing another performance will be given 
this Fall. 


They are, 
O. Shelton, Carolyn Wessler and Reed Sass. 
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A Selling Vehicle 


E are not concerned here with the 

critic’s opinion of “A Day in the 
Life of a Trust Officer.” The important 
thing is that the playlet fulfilled its mis- 
sion in life and succeeded far beyond the 
expectations of its playwright and the 
Business Development Department. It 
was a selling vehicle planned and played 
to convince an audience of the importance 
of writing a will and naming our Bank 
as Executor or Trustee. To help the 
playlet along toward its objectives, each 
Rotarian was furnished with a pocket 
chart entitled, “If You Make No Will’, 
in which was illustrated the distribution 
of an estate where the decedent died in- 
testate. The pamphlet itself is thought 
provoking but it took the play to create a 
desire to read and study the pamphlet’s 
contents. 


The most tangible result of the play 
came the following day after its presen- 
tation. A prominent citizen came into 
the Bank, talked with one of our trust 
officers, credited the play with changing 
his plans and named our Bank as execu- 
tor and trustee in his new will. 

Our Trust Department received addi- 
tional publicity from the play through an 
article in the “Rotograph”, a small maga- 
zine published locally by the Rotary Club. 
This article was quoted in turn by The 
Fort Worth National Banker with an ac- 
companying picture of the cast and 
mailed to 1600 names on our mailing list. 
CL DAY in the Life of a Trust Of- 

A ficer’’ was written at the request 
of R. W. Fender, one of our Vice Presi- 
dents and Trust Officers, who is a mem- 
ber of the Rotary Club. Fender, named 
as program chairman, decided to feature 
the services of the Trust Department in 


one of the club’s programs. I was asked 
to write a play. 


The Origin 


It was uppermost in my mind to pre- 
sent a true to life “trust scene” in as sim- 
ple, understandable, every day language 


as possible. I assiduously avoided a 
complicated and unwieldy plot. The 
message that the play was to convey be- 
came that of selling the thought that 
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every owner of property and securities 
should write a will and name a corporate 
executor or trustee. Since the play was 
to run but thirty minutes it was impor- 
tant that the lines be directly to the 
point in order that they would avoid any 
unnecessary tangents. 

As the title of the play would indicate 
the scene is that of the Trust Depart- 
ment. The central character is the trust 
officer who is seated at his desk. The 
entire play revolves around the dialogue 
between the trust officer, two prospective 
customers, an heir to an estate and the 
trust officer’s secretary. 

The playlet opens with Mrs. Brown, a 
middle aged woman, seating herself at 
the desk of Mr. Shelton, one of the bank’s 
trust officers. She explains that she and 
her husband are people of better than 
moderate circumstances, but neither of 
them has ever had a will prepared as her 
husband is of the opinion that when 
death takes one or the other of them all 
property and securities will revert to the 
survivor. They have two children, one 
of whom is of age and the other of whom 
is a minor. Mr. Shelton explains the 
distribution of their estates under the 
laws of descent and distribution prevail- 
ing in the State of Texas. Mrs. Brown 
finds that this distribution would not be 
according to her or Mr. Brown’s wishes 
and expresses a desire that her husband 
talk with Mr. Shelton. Mr. Shelton nat- 
urally acquiesces and gives Mrs. Brown 
a copy of the Chart, “If You Make No 
Will” to take home to Mr. Brown. 


HE second act takes up the serious 

side of selling Mr. Brown on having 
a will prepared, and naming our Bank to 
act in a fiduciary capacity. Shelton con- 
vinces Brown that a lawyer should pre- 
pare his will. He points out the advan- 
tages of a corporate executor over the 
individual executor. Shelton overcomes 
Brown’s objectives one by one and even- 
tually closes the “sale.” 

Once the two acts of the play were 
written it was comparatively a simple 
task to delete the superfluous matter and 
add necessary detail. Eventually, we 
lengthened the first act slightly and had 
the trust officer dictate two short letters 
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LAWS OF TEXAS 


(As of January 1, 1938) 


For Distribution of Property 


TRUST COMPANIES 


Married Man or’ Woman with Child 
or Children 


A. Separate Property 


Married Man or Woman with No 
Child or Children 
(Mother and Father Surviving) 


A. Separate Property 


Where No Will Is Left 


Shown by 
GRAPHIC CHARTS 


If You Make No Will 

The court will appoint your administra- 
tor and your property will be distributed 
as shown in the following charts. 


*To chikiren and their de- 
scendents .upon death of 
surviving wife or husband. 


Widow or Widower with Child or 
Children 


REAL ESTATE OTHER PROPERTY 


Children of deceased children take parent’s share. 
Advan--rents to children must be accounted for. 





to his secretary. These letters allowed 
us to mention other activities in which 
our trust department is engaged. Both 
were intended to have a human interest 
appeal. When the play was first written 


it was done altogether in a serious vein. 
Our first draft seemed to be a bit drab 
and devoid of humor so we wrote in a 
part for a spendthrift playboy and used 


it to introduce our second act. To give 
our play a brighter and more entertain- 
ing finish we concluded the last scene 
with a flashback to the latest escapade of 
our playboy character. 

We had copies of the dialogue prepared 
for each character and rehearsed the 
play together about five times and then 
presented it before our audience. F. O. 
Shelton, one of our trust officers, con- 
sented to act on the stage the role he 
plays at the bank every day and turned 
in a realistic performance with his lead 
part. The playboy role written in at the 
last moment proved a deft stroke of 
audience psychology and added a touch 
of humorous entertainment to our other- 
wise educational story. The result was 
the audience was sent away in an edu- 
cated, good humor. 


HERE is no one medium to be relied 
solely upon in advertising trust ser- 
vices. A well rounded business develop- 


B. Community Property (Entire) deceased 


REAL ESTATE OTHER PROPERTY 


If only one parent survives he or she takes % of the 
real estate in the separate property, and % is equally 
divided between brothers and sisters of the deceased, 
and their descendants. If there are no brothers and 
sisters or their descendants, then surviving parent 
takes % of the real estate. 

If neither parent survives, then % of the real estate 
is equally divided among brothers and sisters of the 
and their descendants; if none of them, all 

to surviving husband or wife. 
OTHER PROPERTY 
B. Community Property 


REAL ESTATE OTHER PROPERTY . 


Children of deceased children take parent’s share. 
Advancements to children must be accounted for. 





ment program may be composed of a 
number of mediums such as personal 
solicitation, direct by mail campaigns, ra- 
dio programs and newspaper advertising. 
An alert sales minded trust institution 
will capitalize on every opportunity to 
advertise and constructively publicize the 
services it has to offer. Dramatic skits 
offer another medium for the presenta- 
tion of these services in an interesting 
and enlightening manner. 


(Mr. Sass has kindly offered to furnish any 
bank or trust company a copy of his play upon 
request. No obligaticns entailed.j 


North Carolina Trust Activities 


Despite unfavorable conditions, trust 
business in North Carolina has in general 
shown a gain, according to R. H. McDuf- 
fie in his report at the recent meeting of 
the Trust Section of the North Carolina 
Bankers Assn., of which he is chairman. 
He stressed the importance of the common 
trust fund in administering estates un- 
der $20,000 at a profit. 

Mr. McDuffie commented favorably on 
the work of the Special Committee, head- 
ed by J. Chadbourn Bolles, in cooperat- 
ing with the Banking Commissioner in re- 
drafting Order No. 34 regulating trust 
departments, and the activities of the com- 
mittee, with Lawrence E. Watt as chair- 
man, assisting the legislature in redraft- 
ing the laws affecting estates, trusts, de- 
scent and distribution. 





Acceleration of Remainder Interests 
Effect of Spouse’s Election To Take Against Will 


EDWARD FOULKE 
Member of the Pennsylvania Bar 


HE election of a widow to take 

against her husband’s will presents 
the problem of the effect upon remain- 
ders created subject to the wife’s inter- 
est. In passing, it is to be noted that 
the election speaks as of the death of the 
testator. Fitzgibbons Estate, 276 Pa. 
105. 


Our appellate court decisions have laid 
down the general rule that the election 
of the widow to take against the will is 
equivalent to her death, resulting in the 
acceleration of remainders. Like all 
rules dealing with will interpretations, 
this principle has been the subject of ex- 
ceptions. 


Three Types of Cases 


The cases fall roughly into three sep- 
arate classes. First, are those cases 
where the life estate in the widow is cre- 
ated solely or primarily for her benefit. 
In such cases, the widow’s election al- 
ways accelerates the remainders. The 
rule is framed in aid of carrying out the 
testator’s intention insofar as that is 
possible after the widow has elected to 
defeat it. 


The second class of cases are those 
where the widow’s life interest serves 
the purpose of sustaining or prolonging 
the interests in third parties, such as an- 
nuities. In that case, no acceleration 
takes place with respect to them. 


The third class of cases deals with re- 
mainders which are contingent, for one 
reason or another, and substitutionary 
gifts are made in the event that the con- 
tingency does not occur, such as cases 
where the remaindermen must survive 
the life tenant in order to take. These 
cases are the most difficult to decide. 


From address before Annual Convention, Penn- 
sylvania Title Assn., May 1938. 


What Testator Intended 


In Coover’s Appeal, 74 Pa. 143, a testa- 
tor gave to his wife real and personal es- 
tate for her widowhood with authority 
in his executors to sell certain real estate 
and within one year after her death to 
sell the undisposed personalty and real 
estate, his estate then to go over to col- 
laterals. The widow elected to take 
against the will and accepted her share 
under the intestate law. The Supreme 
Court affirmed the case on the opinion 
of Judge Pearson of the Orphans’ Court 
of Lebanon County from whose opinion 
is the following: 


“It is contended that the legacies are 
not vested, but contingent and that the 
contingency upon which they were to be 
paid has not yet happened. This depends 
on the effect on the widow’s renunciation. 
Although the devises and bequests for 
the use of the widow are somewhat con- 
tradictory, yet we can readily collect 
from the whole wording of the instru- 
ment that she was the main object of 
the testator’s care and bounty and that 
the division of the estate was postponed 
solely for her benefit. The widow’s re- 
nunciation under the will had the same 
legal effect as her natural death. The 
executors could at once make sale, and 
distribution among the devisees under 
the will would immediately follow, all 
reason for suspending the same having 
ceased. It was all intended for the bene- 
fit of the widow, who waived it by her 
own act.” 


To like effect are the cases of Fergu- 
son’s Estate, 128 Pa. 208 and Estate of 
James M. Vance, 141 Pa. 201. 

In Woodburn’s Estate, 151 Pa. 586, the 
testator created a trust, giving one-third 
to his widow for life, the remaining two- 
thirds in trust for the life of the widow 
and to his five children and at the wi- 
dow’s death over to the children or their 
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At the time of the testator’s 
death, certain of his children were 
minors. Mr. Justice Mitchell in constru- 
ing the will held: 


heirs. 


“The testator gave to his widow *** 
not the income of one-third, but one-third 
of the income of the whole. To ascer- 
tain and secure such third the whole es- 
tate had to be kept together. Such was 
undoubtedly the testator’s intention and 
he provided for it by a trust. *** The en- 
tire beneficial interest in property is the 
property itself and when it is given but 
possession is postponed, courts of equity 
will look to the purpose of the postpone- 
ment. The testator’s purpose is appar- 
ent. Even the frequent intent to keep 
the estate together during the minority 
of the children is wanting, for the distri- 
bution is to take place at the death of 
the widow without reference to the min- 
ority of the children. In its effect on 
the testator’s scheme, the widow’s elec- 
tion was equivalent to her death and the 
coming of the remainders into possession 
was accelerated precisely as in Coover’s 
Appeal.” 


Prolonging Interests 


We now come to the second class of 
cases. In Reighard’s Estate, 253 Pa. 43, 
a decedent, dying without issue, be- 
queathed his estate in trust for ten years, 
or until the death of his widow, with di- 
rections to pay her a portion of the in- 
come during her life, and during the con- 
tinuance of the trust to pay certain fixed 
annuities to named persons, and provid- 
ed that in the event of the refusal of the 
wife to accept the provisions of the will, 
the bequests in favor of the two annui- 
tants were to be void; at the expiration 
of the trust estate, the property to be 
divided among collaterals. Here we 
have the language of Mr. Justice Mosch- 
zisker as follows: 


“The will shows a purpose that those 
to take the principal shall be ascertained 
at the death of testator’s wife and not 
before. Since, under the construction 
we have put upon the testator’s written 
words, there is no way of now telling 
who those persons ultimately entitled to 
the estate will be, the Court below did 
not err in concluding that no distribu- 
tion can be made at this time.” 
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In connection with this class of cases, 
see also the decision of Mr. Justice 
Moschzisker in Disston’s Estate, 257 Pa. 
537, wherein, on page 543, he holds: 


“Of course, an intent that there shall 
be no acceleration may be shown by in- 
evitable implication, as, for instance, 
where the will itself fixes a definite time 
for distribution independently of the wi- 
dow’s death, or expressly provides as to 
the effect of her refusal to take there- 
under; or where a trust is created not 
simply to guard the widow’s life interest 
but also for the benefit of a third party 
other than either the widow or remain- 
dermen, or, again, where, during the life 
of a widow, the whole income is given to 
her and another, the latter of whom, for 
apparent reasons, the testator would 
specially desire to enjoy his bounty to 
the full extent indicated; or where the 
contingency upon which the remainder- 
men are to take is such that, in the na- 
ture of things, the persons entitled can 
be ascertained only by the physical 
death of the widow.” 


In Ammon’s Estate, 269 Pa. 159, the 
testatrix gave her husband certain in- 


come from personal and real estate and 
further directed that a fund be set up, 
the income therefrom to be sufficient to 
produce $100 per month to be paid to a 


cousin. It was contended that the sur- 
viving husband, having elected to take 
against the will, the annuity to the cousin 
was terminated by his election. The ap- 
pellate court held that the general rule 
did not apply in that the husband’s elec- 
tion in no way affected the legacy. 


In the Estate of Portuondo, 185 Pa. 
472, the testator created a trust, to pay 
two-thirds of the net income to his wife 
for life and the remaining one-third of 
the income to his mother during the life- 
time of the wife with limitations after 
the death of the mother and the wife. 
The wife elected to take against the will. 
The case was confirmed on the opinion 
of the lower court which held that the 
mother was entitled to receive the net 
income of one-third of the whole estate 
during the lifetime of the testator’s wi- 
dow, the remainders not being acceler- 
ated because of the estate created for the 
mother. 
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14,000 Factories .... 


Home of diversified industry, New Eng- 


land’s 14,000 factories make more than 
200 different lines of products. The trade 


between New England and other sections, 


amounting to billions of dollars annually, 


requires complete banking facilities such 


as are provided by this institution. 


THE NATIONAL 


Shawmut Bank 
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Contingent Remainder Group 


We now come to the third class of 
cases. In Wyllner’s Estate, 65 Pa. Sup. 
Court 396, the testator created a trust 
of the proceeds from the sale of realty 
and ordered that one-third of the income 
therefrom be paid to his widow, the re- 
maining two-thirds to be paid to a son 
and a daughter, with the stipulation that 
if either the son or daughter should die 
during the lifetime of the wife, the in- 
come formerly payable to the one so dy- 
ing was to be paid to his or her issue, 
and should either of them die without 
issue during the lifetime of said widow, 
the survivor to take; at the death of the 
widow the residuary estate to go to the 
two said children in equal shares. How- 
ever, should either of them be dead at 
the date of the widow’s death, the share 
to the survivor. 


The widow elected to take against the 
will. On appeal, it was contended that, 
(1) the trust created was not for the 
benefit of the widow alone; (2) that the 


devises in remainders were contingent 
upon the children’s surviving the widow. 
After a very exhaustive opinion, Mr. Jus- 
tice Porter decided that: 


“Any estate in the property to which 
(the widow) might have been entitled 
under the will ceased to exist (after her 
election). Devises or bequests subordin- 
ate to the life estate in the widow and 
contingent upon her death, or payment 
of which is postponed until then, become 
presently payable upon her election to 
take under the intestate laws. Devises 
or bequests in remainder, to take effect 
upon the termination of the life interest 
of the widow, created by the will, are 
accelerated and become immediately 
vested.” 


To be noted also in this connection is 
Lynn's Estate, 23 D. & C. 139. The de- 
cedent created a trust, the income to be 
paid in equal shares to his wife and 
daughter for life; at the death of the 
wife, should the daughter then be living, 
to pay over to the daughter, at the ex- 
piration of one year after the death of 
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Our many years of experience in ad- 
ministering Estates and Trusts well 
qualifies us to render efficient service. 


MorriSTOWN TRUST COMPANY 


MORRISTOWN, NEW JERSEY 


Organized 1892 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





the wife, one-fifth of the residuary estate 
absolutely and the remaining four-fifths 
thereof ten years thereafter. There 
were further limitations over in the 
event that the daughter predeceased the 
wife. The widow elected to take against 
the will. One year after the widow’s 
election, the daughter claimed one-fifth 
of the remaining residuary estate. 

In the court’s opinion written by Judge 
Van Dusen we find: 


“Where the widow’s life estate is used 
in the will as a means of preserving the 
interest of some third person, other than 
either the widow or remainderman, such 
as an annuity or a share of income, the 
intention of the testator appears to be 
to preserve these estates, and the re- 
mainders will not be accelerated. Other 
cases arise, however, where the remain- 
ders are not vested, but are contingent 
upon the remaindermen surviving the 
widow and substitutionary gifts are made 
if they do not. If the remainders are 
accelerated, these substitutionary gifts 
are defeated. Nevertheless, it is consid- 
ered that the principal intent of a testa- 
tor is in favor of the first takers, and 
the acceleration takes places. 


“If the daughter’s claim is successful, 
she will get control of a portion of the 
principal, and be freed from the restric- 
tions of a trust, at a time which in all 
probability is earlier than that provided 
in the will. But this is what occurs in 
every case of acceleration.” 


A most interesting case in this class 
is Ward’s Estate, 25 D. & C. 674. Here 
the decedent bequeathed the entire in- 
come of his residuary estate to his wife 
and at her death over to a brother. Af- 


ter the decedent’s death, the brother died 
and after the brother’s death, the widow 
elected to take against the will. The 
residue of the estate was claimed by the 
widow on the theory that the trust estate 
was a dry trust and that she took out- 
right. The fund was claimed by a niece 
on the theory that the gift in remainder 
to the brother was contingent on his 
surviving the widow. The fund was also 
claimed by the brother’s estate. 

Judge Bok disposed of the widow’s 
claim as follows: 


“(her) contention is denied by her own 
act in electing to take against the will 
which relegates her exclusively to such 
rights as she may have under the in- 
testate laws.” 


The claim of the niece was disposed of 
as follows: 


“Her theory is that an intestacy oc- 
curred as to it because the gift in re- 
mainder was contingent and there was 
no gift over in case of the remainderman 
predeceasing the widow. We think, in 
passing, that the remainder was vested; 
whether vested or contingent, however, 
we are of the opinion that it was accel- 
erated by the widow’s election. The wi- 
dow’s election speaks as of the date of 
testator’s death. Hence the  niece’s 
claim must fail, because the remainder- 
man was alive at that time. The broth- 
er’s estate also claims the remaining one- 
half of the residue left undisposed of by 
reason of the widow’s election, and we 
think it is entitled to it.” 


The equitable doctrine of sequestration 
is discussed at length by Mr. Justice 
Simpson in Lonergan’s Estate, 303 Pa. 
142. 
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How Ft. Worth Became F. A. A. 
Host City—Convention Dates, 
Oct. 31 - Nov. 3 


ELL, it seems that about a year ago 

a group of fellow gathered around a 
table in Syracuse, N. Y., to decide when 
and where the Financial Advertisers 
Association would hold their next annual 
convention. These meetings are, gener- 
ally speaking, pretty cut and dried af- 
fairs. A few of the committeemen get 
together and decide which city will be 
honored and share the expenses, which 
is a considerable item. 

We’re told that the meeting was called 
to order and the designated party put in 
his invitation for the 1938 convention. 
This, mind you, was all very much ac- 
cording to Hoyle; all that needed to be 
done was simply to decide whether Osh- 
kosh or Squeedunk would have the honor 
next year. Just a few little details, you 
know, to be ironed out, when BANG! a 
bombshell burst, catching practically 
everyone unaware, as we understand the 
story. 

There was a personable young fellow 
present named J. Lewell Lafferty (inci- 
dentally he is an assistant vice president 
of the Fort Worth National Bank, Fort 
Worth, Tex.) who was the gunner behind 
that blast. When Lew finished his bar- 
rage on what Ft. Worth had to offer and 
what they would offer if the Financial 
Advertisers would come to Ft. Worth in 
1938, every man who was not so emo- 
tionally choked up with tears jumped to 
his feet and yelled “Westward Ho!” 

After this magnificent send-off Ft. 
Worth itself took up the cry and seldom, 
if ever, has a city thrown itself so whole- 
heartedly into a spirit of cordiality. If 
there was a doubt in anyone’s mind that 
Ft. Worth was not an hospitable city 
that doubt has been removed by the fine 
efforts of the institutions in that city 
who have “turned every stone” to assure 
the “visiting firemen” a grand time. 

The program committee has made ar- 
rangements for an exceptionally fine 
roster of principals. Elmo Roper, Bert 
H. White and J. C. Dolley, three out- 
standing figures in research, will speak. 
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Mr. Roper, head of the independent re- 
search organization responsible for the 
Fortune Magazine surveys and whose 
prediction of the re-election of President 
Roosevelt came within 1% of the actual 
figures, will speak on: Can Research 
Benefit Banking? 


Bert H. White, vice president of Lib- 
erty Bank of Buffalo, N. Y., is the orig- 
inator of the Research Advisory Service 
which will coordinate over 700 indus- 
trial research laboratories in answering 
the problems of manufacturers, through 
the assistance of banks. His subject 
will be How Banks Can Help Their In- 
dustrial Customers Through Research 
Laboratories. 

Dr. J. C. Dolley is head of the Bank- 
ing Department of Texas University and 
professor of Banking and Investments 
at the University. He has won wide 
recognition as a contributor to import- 
ant publications in the financial field. 
His subject: “How To Meet The Public 
Relations Problems Created by Chang- 
ing Economic Situations. 





Excerpts From Selected Articles 


Apportionment Between Income and 
Principal of Prospective Proceeds of 
Sale of Unproductive Trust Prop- 
erty 


N. Y Law Journal, Aug. 29, 1938. 


A novel application of the rule of appor- 
tionment between income and principal of 
the proceeds of sale of unproductive trust 
property was recently sought, without suc- 
cess, in a proceeding for the construction 
of a will coming before Surrogate Delehanty 
of the Surrogate’s Court of New York Coun- 
ty (Estate of Nielson Winthrop, N. Y. L. J., 
June 7, 1938). 

The testator’s will created a residuary 
trust for each of two surviving sons. One 
of the sons had a son, who was presump- 
tively the remainderman of both trusts. 

Prior to the death of the testator on 
March 4, 1936, he had conveyed his real es- 
tate to Winthrop Properties, Inc., in ex- 
change for stock and bonds of the corpora- 
tion. The bonds, having a face value of 
$390,000, were valued in the account at 
$199,000. Besides the bonds, a note of the 
corporation for $11,000 and the stock, said 
to be without value, the assets of the trust 
funds amounted to $51,000 in cash and liq- 
uid securities. The total income from the 
estate since the testator’s death was slight- 
ly over $3,000. 


Seek Approval 


Prior to setting up the trusts the inter- 
ested parties, including the special guardian 
of the infant presumptive remainderman, 
sought the approval of the surrogate of a 
plan whereby some of the liquid assets con- 
stituting the principal of the trusts would be 
sold and the proceeds applied for the sup- 
port of the life tenants over a period of five 
years, on the theory that the bonds of Win- 
throp Properties, Inc., were unproductive, 
and that on the ultimate sale of the bonds 
there must be an apportionment of the pro- 
ceeds of the sale between income and prin- 
cipal. 

In refusing to apply the doctrine of ap- 
portionment between income and principal 
to the plan for the relief of the life tenants, 
Surrogate Delehanty stated: 


In effect the parties are asking that the 
court now hold that this course must ulti- 
mately be pursued, and they ask the court 
prospectively to act in anticipation of an 
actual sale to be made in the future. They 
seek authority to pay this prospectively ap- 
portioned income out of capital assets other 
than those on which the supposedly accru- 
ing income is to be earned. 


The court cannot say as a fact that any 
of the property in the estate is unproductive 
within the meaning of the authorities. 
Though the bonds to which reference is 
made are not now paying any interest the 
court has no means of knowing whether 
such bonds will not at some future date pay 
both principal and interest in full. Nor can 
the court know in advance that they will 
not become wholly worthless. It would in- 
troduce an unprecedented and dangerous 
element into the administration of estates if 
liquid assets could be devoted to income 
payments because other capital assets do 
not pay interest currently. 


A Non-Existent Situation 


Argument is made that the administra- 
tion of the corporation Winthrop Proper- 
ties, Inc., devotes income from earning par- 
cels owned by it to the carrying of unpro- 
ductive parcels and to the setting up of a 
reserve. Argument is made that if the tes- 
tator at his death had owned individually 
the parcels which he transferred to the cor- 
poration there would be no question but that 
the court could apportion the unproductive 
property. The argument must fall because 
it is based on a non-existent situation. De- 
ceased may not have sufficiently considered 
the effect upon the terms of his will of the 
transfer out of his personal ownership of 
the realty which went into the corporation, 
but that is a consideration upon which the 
court may not speculate. 


Apportionment of the proceeds of the un- 
productive property would be made only 
when the property itself had been sold, even 
in the assumed case of ownership by de- 
ceased individually. There is no warrant 
for apportionment until there are proceeds 
to be apportioned. See section 240 of the 
Restatement. 
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Death Taxes on Completed Trans- 
fers Inter Vivos 


LORENTZ B. KNOUFF, Member of Illinois and 
Ohio Bars. Michigan Law Review, June 1938. 
HE subjection of transfers inter vivos 
to the death tax has been based on the 
proposition that, for a transfer inter vivos 
properly to be subject to the death tax, it 
must bear some reasonable relationship to 
transfers at death either by will or under 
the law relating to intestacy. The recent 
decision of the United States Supreme Court 
in Helvering v. Bullard! seems to have 
abandoned this test for the inclusion of 
transfers inter vivos within the scope of the 
death tax, so far as the federal death tax 
is concerned, *** 


The criteria presently determinative of 
whether or not a transfer inter vivos was 
made in contemplation of death rest upon 
the principle that “the motive which induces 
the transfer must be of the sort which leads 
to testamentary disposition.” 


Since the tax is imposed here by reason 
of the transferor’s motive and not because 
of the nature of the transfer itself, the 
rules with respect to transfers made in con- 
templation of death have remained closely 
parallel under the federal estate tax and 
state-succession tax systems. 


Transfers with Reservation of Some 
Interest 


Various types of transfers inter vivos 
have been held incomplete where some in- 
terest in the property or some control over 
it has been reserved to the transferor until 
his death. In determining the complete- 
ness of the transfer, in many instances, the 
rules developed under the federal estate tax 
have differed from the rules developed under 
the state succession tax statutes because of 
the basic differences between the two sys- 
tems of taxation. Since under the succes- 
sion tax the thing taxed is the receipt of 
property by the transferee, whereas under 
the federal estate tax the tax is based upon 
the transfer of property by the transferor, 
the transfer in either case being effected 
by the transferor’s death, a transfer may 
be complete so far as the transferor is con- 
cerned, yet remain incomplete as to the 
transferee. 

Under the state succession tax laws, most 
jurisdictions have held transfers with re- 


1. (U.S. 


1938) 58 S. Ct. 565. 
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servation of a power of revocation to come 
within provisions taxing transfers intended 
to take effect in possession or enjoyment 
at or after the transferor’s death, adopting 
a rule similar to that under the federal 
statute. However, in some states it has 
been held that, where the power was never 
exercised, a transfer is not subject to the 
tax merely because the transferor reserved 
to himself power to alter, amend, or re- 
voke. This rule is based upon the theory 
that the transfer is complete when made, 
despite the reserved power, and that the 
vested interest of the transferee is merely 
subject to being divested by the settlor’s ex- 
ercise of the power during his lifetime. In 
some of the jurisdictions in which a statute 
taxing transfers intended to take effect in 
possession or enjoyment at or after death 
has been so construed, transfers with a 
power of revocation reserved have been 
made subject to the tax by specific amend- 
ment to the statute. 

Where the transferor reserves to himself 
a power of appointment over the property 
transferred, exercisable by will or other- 
wise at any time during his lifetime, the 
exercise of which might divest the present 
transferees of their interests, the transfer 
is taxable under both the federal estate tax 
and succession tax statutes. Such a reserved 
power is tantamount to a power to alter, 
amend, or revoke. 


Power in Conjunction with Another 


In 1924 Congress enacted a specific pro- 
vision taxing transfers inter vivos by trust 
or otherwise, “where the enjoyment thereof 
was subject at the date of his [the trans- 
feror’s] death to any change through the 
exercise of a power, either by the decedent 
[transferor] alone or in conjunction with 
any person, to alter, amend, or revoke.” It 
was long believed that the words “any per- 
son” as contained in this statute, should be 
construed as though worded “any person 
not having a substantial adverse interest 
to that of the transferor.” The Circuit 
Court of Appeals for the Seventh Circuit? 
held that the language of the statute was 
too clear to be susceptible of construction, 
the words “any person” meaning just what 
they said. This view was adopted by the 
Supreme Court in a five to four decision in 
Helvering v. City Bank Farmers’ Trust Co.* 


2. Commissioner v. Straus, (C. C. A. 7th, 1935) 
77 F. (2d) 401, reversed on rehearing on 
other grounds, 81 F. (2d) 1016. 

3. 296 U. S. 85, 56 S. Ct. 70 (1985). 
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where the Court also declared the power of 
Congress to levy the death tax upon such a 
transfer not to infringe the due process 
clause of the Fifth Amendment. 


In the Helmholz case* [the power was ex- 
ercisable] in conjunction with the other 
beneficairies of the trust, and in White v. 
Poor in conjunction with the other trustees. 
The Supreme Court, in holding the trans- 
fers not subject to federal estate tax, [held] 
that in neither case was there any power 
reserved to anyone to alter, amend, or re- 
voke the trust, but only a power to termin- 
ate. In the Helmholz case, this power was 
said to add nothing to the rights conferred 
upon the parties at common law, it being 
the general rule that all the parties in in- 
terest, being sui juris, may terminate a 
trust. The decision in White v. Poor was 
rested more specifically upon the point that 
whatever power the settlor had at death to 
participate in a termination of the trust 
was acquired by her by virtue of the action 
of the other trustees, and was not reserved 
to her in the original declaration of trust. 


Closing the Hole 


The Treasury Department, sensing a loop- 
hole in the law as it existed under section 
302 (d) of the Revenue Act of 1926 by 
virtue of the decisions in Helvering v. Helm- 
holz and White v. Poor, secured an amend- 
ment of that section under the Revenue Act 
of 1936, to tax transfers inter vivos “by 
trust or otherwise, where the enjoyment 
thereof was subject at the date of his [the 
transferor’s] death to any change through 
the exercise of a power (in whatever capac- 
ity exercisable) by the decedent alone or by 
the decedent in conjunction with any other 
person (without regard to when or from 
what source the decedent acquired such 
power), to alter, amend, revoke, or termin- 
ate.” The italicized words were added by 
the 1936 amendment. No case has yet 
either construed or tested the constitution- 
ality of the added provisions. 

Certain types of transfers within the 
“reservation of interest of control” category 
have been held to be excluded from or in- 
cluded within the scope of transfers “in- 
tended to take effect in possession or en- 
joyment at or after death” under the federal 
estate tax, depending upon whether the in- 
terest in the property transferred was 
vested in the transferee at the time of the 
transfer, subject to a divesting contingency, 


4, 296 U. S. 93 (1955). 
5. 296 U. S. 98 (1935). 
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or remained contingent until the death of 
the transferor. It is of interest to note that 
while refinements of property law have been 
applied by the Supreme Court where the 
question is merely one of the construction 
of the language of a particular staute, the 
Court has held that refinements of title are 
without controlling force where the ques- 
tion is one of the power of Congress to. tax 
a particular type of transfer. 


In the absence of a statute specifically 
subjecting jointly owned estates to the tax, 
the state courts in some jurisdictions have 
held that the interest of a decedent in such 
type of estate is not subject to the tax. Var- 
ious rules have been adopted by statute or 
otherwise in other jurisdictions with respect 
to the application of succession taxes to 
jointly owned property. Under the federal 
estate tax, however, the interest of the 
survivor is considered complete only upon 
the death of the other joint owner, and the 
entire jointly owned property, whether held 
under joint tenancy or tenancy by the en- 
tirety, is subjected to the tax, except to the 
extent of the contribution of the survivor 
or survivors to the original acquisition 
thereof. 


Transfers with Reservation of Income to 
Transferor 


Under the state succession tax statutes, 
as a matter of construction, it has been held 
generally that a transfer inter vivos with 
the reservation of a life estate to the trans- 
feror is taxable as a transfer intended to 
take effect in possession or enjoyment at 
or after the transferor’s death. Three per 
curiam decisions by the Supreme Court on 
March 2, 1931, following a previous de- 
cision in May v. Heiner,* held that the lan- 
guage of the taxing statutes involved could 
not be construed to include such transfers. 


Congress, by amendments in 1931 and 
1932, expressly stated its intention to reach 
transfers inter vivos where the income from 
the property was reserved to the transferor 
for life. 


Constitutionality of Tax upon Completed 
Transfers 


In Guaranty Trust Co. v. Blodgett,8 the 
Supreme Court held that the construction 


6. Burnet v. Northern Trust Co., 283 U. S. 782, 
51 S. Ct. 342 (1931); Morsman v. Burnet, 283 
U. S. 783, 51 S. Ct. 343 (1931) ; McCormick 
v. Burnet, 283 U. S. 784, 51 S. Ct. 343 (1931). 

. 281 U. S. 288, 50 S. Ct. 286 (1930). 
. 287 U. S. 509, 53 S. Ct. 244 (1933). 
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by a state court of its succession tax statute 
taxing transfers “intended to take effect in 
possession or enjoyment at the death of 
the grantor or donor” to include the ident- 
ical type of transfer involved in Helvering 
v. Bullard, viz., a transfer inter vivos with 
remainders vested but with the reservation 
of income from the transferred property 
to the transferor for life, did not violate 
the due process clause of the Fourteenth 
Amendment. 


[In Helvering v. Bullard] the Supreme 
Court upheld the validity of the tax, pros- 
pectively applied. It primarily rested its 
decision upon the following proposition: 

“Since Congress may lay an excise upon 
gifts, it is of no significance that the ex- 
action is denominated an estate tax or is 
found in a statute purporting to levy an 
estate tax. Moreover, Congress having the 
right to classify gifts of different sorts 
might impose an excise at one rate upon a 
gift without reservation of a life estate and 
at another rate upon a gift with such reser- 
vation. Such a classification would not be 
arbitrary or unreasonable.” 


There can be but little doubt but that the 
effect of the above quoted language in 
Helvering v. Bullard, a decision by a unan- 
imous Court, is to repudiate the reasoning 
upon which the decision in Heiner v. Don- 
nan® was based, if not to overrule the de- 
cision itself. There seems, under the rule 
enunciated in Helvering v. Bullard, little 
to prevent Congress reaching all gifts inter 
vivos by the device of a conclusive pre- 
sumption that such gifts, made within a 
reasonable time before death, were made in 
contemplation of death. 


It would seem that the decision in the 
Bullard case might have rested solely on 
the ground that if the transfer is a reason- 
able substitute for a testamentary disposi- 
tion, Congress may classify it with testa- 
mentary transfers in order to prevent avoid- 
ance of the tax. Since the decision was 
based principally upon the broader ground, 
however, it seems to have opened the way 
to a sweeping revision of the federal estate 
and gift taxes. The attitude of the courts 
in confining the application of the gift tax 
to those transfers inter vivos which are not 
subject to the death tax has blasted the 
hope of the Treasury Department that im- 
mediate revenue might be garnered under 
the gift tax from transfers which might al- 


9. 285 U. S. 312 (1931). 
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so be subjected to an additional tax on the 
donor’s death. 


If the only limitation upon the exercise 
of the taxing power by Congress in this 
regard is that the tax levied be an excise 
tax, as the opinion in Helvering v. Bullard 
seems to imply, then there can be no ob- 
jection to the combination of the gift and 
estate taxes into a transfer tax system de- 
signed to reach both completed transfers 
inter vivos and testamentary dispositions. 
Under such a taxing scheme, valuation as 
of the time of the transferor’s death of 
property absolutely transferred long prior 
to his death might present administrative 
difficulties with respect to tracing the 
property and might also furnish a due pro- 
cess question in cases where the value of 
such property had greatly decreased in the 
interval. To avoid these problems, it has 
been suggested that completed transfers 
inter vivos might continue to be subjected | 
to a gift tax as at present, but that all such © 
gifts be cumulated for the purpose of de- 
termining the rate of tax to be imposed 
upon the estate passing at leath, such estate 
being taxed in the highest brackets.1° 


But whatever method of assessment and 
collection of the tax may be adopted, it is 
certain that the reason for the loss in rev- 
enue occasioned by wholesale transfers in- 
ter vivos has been removed, and in the fu- 
ture the federal tax may be considered as 
levied upon the transfer of entire estates, 
irrespective of whether such transfer is 
effected during the transferor’s life or at the 
time of his death. 


10. Altman, “Combining the Gift and Estate Tax- 
es,” 16 Tax Mag. 259 (1938). [See excerpts 
in Trust Companies, May 1938, p. 626.] 


Oo————_ 


Where to Look for Profits 


PAUL S. CHALFANT, vice president, The Purse 
Co., Los Angeles, Calif. Banking, Aug. 1938. 


[After pointing out the decrease since 
1930 in the percentage of total gross earn- 
ings of national banks from interest and dis- 


count, service charges, and _ collection 
charges, etc., the author presents a chart 
showing that trust department earnings 
have risen from 1.64% to 3.99%.] 


HE trend of earnings in the trust de- 
partment is not exactly parallel to the 
others because its earnings come from the 
1,551 active trust departments rather than 





346 


from all 5,299 national banks. On the other 
hand, the 1,913 banks holding trust powers 
have 86.38 per cent of all national bank re- 
sources. And 70 per cent of the trust earn- 
ings are reported by just 69 banks with de- 
posits in excess of $50,000,000. As yet the 
smaller trust departments are not develop- 
ing their pro-rata share of trust gross earn- 
ings. 


Contrasting trust earnings of 3.99 per 
cent of total gross with present income from 
service charges [3.46%], it is apparent that 
every ounce of man-power in all banks has 
been used in educating the public to an ac- 
ceptance of service charges as mutually fair 
and equitable. The results have demon- 
strated that a bank’s staff can and will do 
everything it is shown how to do. Trust 
departments have generally played a lone 
hand in the solicitation of business, yet their 
present earnings are greater than those de- 
rived from service charges on deposits. 


Trust departments in larger cities are 
probating less than 20% of the estates of 
people of means. The percentage is lower 
in smaller cities. It cannot be assumed that 


corporate executors are named in any great- 
er number of the wills of living adults whose 
estates will be probated during the next 10 
years; nor that they are managers of 20% 


of their potential market for voluntary 


trusts. 
Saturation Point Far Away 


Whereas customers cannot be forced to 
borrow, and present service charges are rep- 
resented as being on a cost-plus-reasonable- 
profit basis, it is obvious that the trust de- 
partment is farther from the saturation 
point for additional profits than any other 
banking department which can be influenced 
by merchandising and management policies. 


Despite a virtual cessation of new busi- 
ness activity on behalf of trust departments 
until about a year ago, gross earnings have 
mounted steadily. Has a bewildered invest- 
ing public sought a “better ’ole” when in dis- 
tress? If this is the answer, it is an ex- 
pression of greater confidence than some 
bank managements have evinced while keep- 
ing the trust light “under a bushel.” 


It is not to be expected that trust earn- 
ings ever will equal interest on loans, al- 
though if both continue in the direction they 
have been going for the past 5 years, they 
may some day be close together in many 
banks. Trust earnings are of special im- 
portance because no additional capital is re- 
quired to conduct a trust department. Trust 
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net profits may be considered to be clear 
gain for stockholders. 

In contrast with interest rates, trust fees 
today are as high or higher than at any 
time in the past. The fees are based on 
fair compensation for service rendered. An- 
other important consideration for those who 
would like to determine now to make a sub- 
stantial portion of their bank’s profits from 
the trust department is the fact that there 
is as yet neither Federal nor state competi- 
tion in this field. Individual probate proce- 
dure is a right which remains to the states. 
And insofar as a bank confines its solicita- 
tion of new trust business to its own best 
commercial customers, it has no local com- 
petition. 


An Education Program 


It has been demonstrated that trust pros- 
pects respond to patient and persistent edu- 
cation. Banks point to substantial executor 
fees this year on business which was sold 
several years ago. One bank recently closed 
a $600,000 voluntary trust with a lady who 
had been on the mailing list and receiving 
literature monthly for 14 years. 

The president of a medium-sized bank re- 
cently told me an interesting story. He had 
bcen urging his staff to make efforts to sell 
safe deposit boxes, but without avail. Then 
he did what any good sales manager would 
do under similar circumstances. He showed 
the staff how to do it. He told me with 
great pride that in one week he had stepped 
out into the lobby, taken prospects by the 
arm and led them down to the vault, selling 
seven boxes, each at more than $5 annual 
rental. His executive vice president fol- 
lowed suit and in a few days sold 3 more. 

It had not occurred to this president that 
he could just as easily have ordered the ele- 
vator up instead of down and introduced 
his prospects to the trust officer; or that 
securities placed in one of those safe de- 
posit boxes might have yielded $100 a year 
in a voluntary trust, or $1,000 should the 
bank serve as executor under the customer’s 
will after a period of a few years. 


—_———0 
Digests 
“Federal Estate Tax Decisions Affect- 
ing Community Property” 


EDWARD H. JULIEN, Member of California Bar. 
Coast Banker, Sept. 1938. 


Discusses decision of Supreme Court in 
Lang case (August 1938 Trust Companies 
p. 252) and Bank of America decision 
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(August 1937 Trust Companies p. 252), on 
the question of the taxability of proceeds 
of life insurance where premiums were paid 
out of community funds. Interpretation 
of principle of incidents of ownership. Query 
as to whether Commissioner will follow rul- 
ing (rendered under Regulations 70) in in- 
terpreting Regulations 80. 


a 


“Trrevocable Trusts and Life Insur- 
ance Policies” 


M. N. FRIEDLAND, member of Illinois and New 
York Bars. The Tax Magazine, Sept. 1938. 


Discusses provisions concerning life insur- 
ance effective from standpoint of taxation 
and to obviate other difficulties. Suggests 
irrevocable deprivation of the insured of 
“all incidents of ownership” during the life- 
time of the primary beneficiary. 


oe 


Mortgage Law and Mortgage Lending 


HORACE RUSSELL, general counsel, U. S. Build- 
ing & Loan League, and DAVID A. BRIDEWELL, 
attorney, H. O. L. C. The Journal of Land & 
Public Utility Economics, Aug. 1938. 


An outstanding article on the difficulties 
of mortgage financing based on studies of 
foreclosures under the HOLC. Discussion 
of a Uniform Foreclosure Act designed to 
answer and obviate criticism of existing 
procedure. 


eS 


Articles on Tax Matters Affecting 
Fiduciaries 


“Federal Estate and Gift Taxes,” John 
E. Hughes, member of Illinois Bar. The 
Tax Magazine, Aug. 1938. 

“Suecession Duties—The Final Reckon- 
ing,’ W. E. N. Bell, tax consultant, Tor- 
onto. The Monetary Times (reprint from 
several issues.) 

“Taxation—Income Tax—Stock Dividends 
—Comparison of Federal and Wisconsin In- 
come Tax Laws,” Maynard Reierson. Wis- 
consin Law Rev., July 1938. 

“Wills—Renunciation of Property Pass- 
ing by Will or Descent—Effect on Inher- 
itance Taxation,” Ralph von Briesen, Ibid. 

“Tomorrow’s Taxes—Gifts and Trusts— 
Changes in Procedure Made Necessary by 
New Provisions Effective Next Year,” J. 
Blake Lowe and John D. Wright, Tax Con- 
sultants, Baltimore. Barron’s, Aug. 15, 
1938. 
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Program Pacific Coast & Rocky 
Mountain States Trust Conference 


(Continued from page 307) 


dure for Corporate Registrars and 
Transfer Agents under Issues not Reg- 
istered with S. E. C.”—F. H. Schmidt, 
Trust Officer, California Trust Com- 
pany, Los Angeles. 


Friday, October 21—SIXTH SESSION 


Trust Seminar 


“Administration of Insurance Provisions of 
Bond Indentures”—Leon Castel, Wells 
Fargo Bank & Union Trust Co., San 
Francisco. 

“Minimizing Costs of Safekeeping Ac- 
counts”—Roy Zellick, Assistant Trust 
Officer, Anglo California National 
Bank, San Francisco. 

“Practical Methods for Investment Reviews” 
—Harold H. Knowlton, Assistant Sec- 
retary, American Trust Company, San 
Francisco. 

“Insurance Protection for the Trustee”— 
Barth L. Ottoboni, Crocker First Na- 
tional Bank, San Francisco. 

“Valuation of Trust Assets for Accounting 
Purposes”—Alfred E. Hammersmith, 
Jr., Assistant Trust Officer, The San 
Francisco Bank, San Francisco. 

“Evaluation of Unmatured Appointments 
Under Wills”—Charles Ayres, Pacific 
National Bank, San Francisco. 

Report of Resolutions Committee. 


Thursday, October 20—BANQUET 


Dr. Paul F. Cadman, Consulting Economist, 
and President, American Research 
Foundation, San Francisco. 


a 


Practicing Law Courses 


The Practicing Law Institute, of New 
York, is again offering courses for members 
of the bar, law school graduates and other 
qualified individuals in the accepted tech- 
niques employed by attorneys. Among the 
subjects of interest are Drawing Wills, De- 
cedents’ Estates, Income Taxation, Bank- 
ruptcy and Reorganization, Surrogate’s 
Court Practice, and Minimizing Taxes. In- 
quiries should be addressed to Harold P. 
Seligson, 150 Broadway, N. Y. C. 
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Protecting Private Business Assets 


(Continued from page 273) 


trustee or stakeholder. Such an agree- 
ment usually provides that: 

(1) each stockholder shall endorse in 
blank and deliver to the trustee the stock 
he owns in the corporation now or shall 
own in the future; : 

(2) the trustee shall hold the stock 
until the death of one or an order to de- 
liver is received by the trustee, signed by 
all the parties; 

(3) none will sell their stock to out- 
siders until after the associates have had 
an opportunity to buy at the proposed 
price; 

(4) each stockholder shall take insur- 
ance on the life of each of the other 
stockholders in a sum to reasonably pro- 
vide the cash he will require to carry out 
hig obligation to purchase (if full cov- 
erage cannot be carried, part coverage 
has been found to be better than none) ; 

(5) the insurance be deposited with 
the trustee and held as the stock is held 
(with all rights thereunder reserved to 
the owners of the insurance) ; 

(6) upon termination while all the 
parties live, a defined distribution be 
made by the trustee; 

(7) the stockholders file a valuation 
statement with the trustee at the date of 
the agreement and periodically thereaf- 
ter, the last one so filed prior to the death 
of the first to die to be binding in the 
event of death of that stockholder; 

(8) on the death of the first to die the 
trustee shall collect the insurance on his 
life and turn the net proceeds over to his 
legal representatives, to the amount of 
the purchase price, together with the in- 
surance policies he had maintained on the 
life of his associates, the survivors being 
credited with the pro rata amounts col- 
lected from policies of insurance main- 
tained on the decedent’s life by them; 
the balance, if any, of the purchase to 
be made up by notes payable to the de- 
cedent’s representatives, the stock pur- 
chased by or owned by the survivors and 
remaining insurance policies to be deliv- 
ered to the owner; 

(9) the trustee is to receive a stated 
sum per year for safekeeping and a cer- 
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tain percentage of the funds handled at 
the settlement in the event of the death 
of one of the parties; 

(10) the agreement may be revoked or 
modified under certain conditions; and 

(11) the surviving parties shall ad- 
just the cash value and ownership of in- 
surance among themselves and the legal 
representatives of the decedent on all in- 
surance other than on the life of the de- 
cedent. 


Example of Practical Workings 


N example of such a Stock Purchase 

Agreement which has _ operated 
through the death of one of the parties 
is an agreement that was adapted to the 
business of four brothers who owned and 
operated a manufacturing service corpo- 
ration originated by their father. The 
plan and agreement were made to follow 
the Stock Purchase Plan as outlined 
above. 


Upon the death of the first brother, his 
widow started considerable trouble in the 
administration of his estate and she 
threatened to cause even more trouble in 
the business. The widow was represent- 
ed by an attorney at the settlement meet- 
ing under the stock purchase arrange- 
ment, with definite instructions to pre- 
vent the sale. At the time of this inter- 
view the insurance proceeds had already 
been collected by the trustee. The pur- 
chase price was clearly defined by the 
last certificate of value filed with the 
trustee. The stock certificates endorsed 
in blank were in the possession of the 
trustee. 


Therefore, the proceedings at the set- 
tlement interview were merely the de- 
livery of the agreed purchase price, to- 
gether with the policies of insurance that 
had been maintained by the decedent up- 
on the life of the other brothers, to the 
executors of the decedent, and the deliv- 
ery to the surviving brothers of the pro- 
portionate number of shares owned by 
the deceased brother that had been pur- 
chased by each, together with the shares 
that had been deposited by each and the 
policies of life insurance maintained by 
each upon the other surviving brothers’ 
lives. 
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The entire adjustment was completed 
in less than one-half an hour, with the 
necessary releases signed by each and an 
appointment made for the preparation of 
a new agreement to be entered into by 
the surviving brothers. Upon leaving 
the interview, the attorney for the widow 
was asked why he did not start some 
trouble. His reply was, “Everything was 
cut and dried and there was nothing left 
open to question.” No litigation was 
started. The settlement was completed 
and the total cost of this stock purchase 
arrangement was $25.00 per year for cus- 
tody during the life of all the stockhold- 
ers, and upon the death of the first to 
die, the payment to the trustee amounted 
to about $350.00. 


Importance of a Simple Agreement 


ROM the experience of planning and 

administering many Business Insur- 
ance Trust Agreements, it is believed 
that the principal problems of counsel in 
drafting purchase agreements are: 


(1) to exclude from them all surplus 
matter ; 

(2) to devise provisions that are equit- 
able to all parties; 

(3) to make it binding upon each with 
clearly defined ownership and control dur- 
ing the life of all the parties; 


(4) to express the definite contract to 
sell and buy for a stated price subject to 
definite methods of adjustment; 

(5) to provide that each obligation 
shall be underwritten by life insurance, 
if possible, which is to be owned by the 
person subject to the obligation; and fin- 
ally 


(6) to give precise authority to the 
trustee, together with directions con- 
cerning allocation and delivery of the 
property in custody under stated condi- 
tions during the life of all the parties 
or upon the death of the first of the par- 
ties to die. 


The operation of such an agreement 
must not intrude upon the smooth run- 
ning of the business activities during the 
life of the parties but must be definitely 
effective upon the death of the first to die 
without the requirements of assistance 
from any of the parties in interest. 
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Drafting a Business Insurance Trust 
presents to counsel a problem which in- 
cludes several branches of the law and 
of business practice that are highly tech- 
nical. These agreements must comply 
with the law of trusts, decedent estates, 
life insurance, corporations and business. 
They must be constructed on the basis of 
a full and practical understanding of the 
Federal and State tax requirements. 
They must also give all possible freedom 
during life to the various parties that is 
consistent with proper mutual protection. 


No Interference with Management 


F exact valuation is given to the im- 

portance of the living control that 
should remain in the individual owner, 
partner or stockholder, it will be seen 
that no real trust can be involved. No 
title passes to the fiduciary. The duties 
of the stakeholder are simply to hold in 
custody the various items of value and 
disburse them at the appointed time to 
the persons who by the agreement either 
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own them or are entitled to them as a 
result of the consummation of the sale. 


It is important to remember that a 
Business Insurance Trust Agreement is 
a “tool of a single purpose” and it should 
be shaped and handled in such a manner 
that it will work neatly when needed and 
will not be in the way or troublesome in 
the meantime. The parties to the busi- 
ness do not intend to have their action 
or management powers harassed by the 
existence of the agreement while they 
live. They expect no service from the 
trustee except the custody of the docu- 
ments during the life of all the parties. 
Therefore, they do not expect to pay 
fees that are out of proportion to the 
services needed or rendered. 


The Trustee’s Compensation 


N the other hand, the trustee must 
O be assured that it will not be called 
upon for services for which it is not paid 
and it must be paid for services rendered 
in evolving the plan and custody of the 
documents. 


The trustee’s inception charge is pay- 
able when the agreement is set up in 
proper form and the custody fee is pay- 
able at the end of each fiscal period. The 
major fee of the trustee is payable when 
the sale is completed following the death 
of one of the parties. 


The idea of the payment of a fee to 
the trustee at the inception of a Business 
Insurance Trust Agreement is compara- 
tively new. This inception fee is earned 
and offset by the value of the suggestions 
and practical assistance rendered to the 
stockholders and their counsel by the ex- 
perienced fiduciary in arranging plans of 
this type. It has also been found to be 
advisable to charge a fee for the prelim- 
inary work on these plans to prevent the 
loss of effort on cases that do not carry 
through to completion. The result is that 
the trustee is compensated for services 
rendered and time and effort are not 
wasted upon half-hearted proposals 
which fall by the wayside. 


Experience has shown the banks and 
trust companies that they may reason- 
ably expect to receive a fee in advance 
for helping in the establishment of a 


Business Insurance Trust plan. The 
trustee may also require a reasonable 
sum per year as a minimum fee for hold- 
ing the papers and securities included 
under the agreement and may expect to 
earn an average of about 1% upon final 
adjustment. 


Value to the Fiduciary 


HE administration of a trust of this 

type does not entail special equip- 
ment and adds little to the general oper- 
ating expense of the trust department. 
Furthermore, it is so arranged that com- 
pensation is received as services are ren- 
dered. This type of service has little 
discretionary or contingent liability due 
to the fact that the action of the trus- 
tee is precisely controlled by the instru- 
ment. 

The collateral values of this type of 
business are recognized to include the fol- 
lowing opportunities for service, both to 
individuals and to business: 

(1) It is the logical opening considera- 
tion for obtaining other personal estate 
and trust business for the trust institu- 
tion; 

(2) It is a means of placing added se- 
curity in the financial structure of enter- 
prises of this type. It may be of special 
value where the bank is interested from 
a loan point of view; and 

(3) It is a means of eliminating from 
the executor’s duties the particularly 
complicated and expensive part of estate 
administration that places upon the ex- 
ecutor the obligation either to continue 
a business, arbitrarily to sell it, or to 
find some method of gradual liquidation 
of such a business interest of the dece- 
dent where the bank or trust company is 
named executor. 


—— 0 — 
New Title Company Formed in 
New York 


A new title insurance company has been 
formed as a result of the merger of New 
York Title Insurance Co. and Lawyers Title 
Corp., in New York City. The _ institu- 
tion, known as Lawyers Title Corp. of 
New York, will be headed by Morris 
Tremaine, State Comptroller, as chair- 
man, and William D. Flanders, senior 
deputy administrator of the FHA, as presl- 
dent. 





Reviews and Previews of Corporate Fiduciary 
Activities 


WIDE variety of activities is noted 

among a number of corporate fidu- 
ciary associations and groups. Most 
important of recent developments af- 
fecting any one group is the passage of 
a new trust act by the Louisiana Legis- 
lature which will place the corporate 
fiduciaries of that state on a parity with 
those in other states. 


While some groups have felt this year 
not a propitious time to urge new legis- 
lation, those in other states have been 
busy laying plans for suggested legisla- 
tion and revision and modernization of 
local probate laws. 


The Alabama Fiduciaries Association 
felt it wise to dissolve their organiza- 
tion and organize themselves into a 
division of the Alabama Bankers As- 
sociation. 

The following are reports received 
from six organizations from as many 
states: 


Alabama 


EVERAL meetings have been held dur- 

ing 1938 of Trust Officers representing 
the larger banks in Alabama conducting a 
trust business. The first of such meetings 
was held in New York at the time of the 
annual Midwinter Trust Conference. The 
principal topic of discussion at this meeting 
was the subject of a uniform scale of fees 
for trust institutions in Alabama. Repre- 
sentatives of banks outlined the schedule of 
charges for personal trusts, and it was re- 
ported that the banks who are members of 
the Birmingham Clearing House Associa- 
tion had adopted a uniform scale of trust 
charges. Representatives of New York 
banks were present and discussed the 
schedule of charges of New York corporate 
fiduciaries. 


On April 19 a committee composed of 
trust officers from banks in Birmingham, 
Montgomery, and Mobile met in Montgom- 
ery with Gilbert Stephenson for the purpose 
of discussing a proposed Trust Research 
Week to be held in Alabama during the last 
week in November. A tentative schedule 
for the proposed Research Week was form- 
ulated. Under this program Mr. Stephen- 
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son will be in Birmingham November 28th 
and 29th; in Montgomery November 30: in 
Mobile December 1, and will return to Bir- 
mingham for a one day meeting on Decem- 
ber 2. 


During the annual meeting of the Ala- 
bama Bankers Association in Mobile in May, 
which was attended by representatives of 
the larger banks in Alabama doing a trust 
business it was decided to dissolve the or- 
ganization known as Alabama Fiduciaries 
Association, members of the former asso- 
ciation to constitute themselves into a divi- 
sion of Alabama Bankers Association known 
as the Trust Division, Alabama Bankers As- 
sociation. It was announced that the Exe- 
cutive Committee of the Alabama Bankers 
Association had approved the formation of 
such a division. Walter Kennedy, Trust 
Officer of The First National Bank of Mont- 
gomery, was elected as chairman of the 
Trust Division. Detailed discussion was 
had on a schedule of charges for personal 
trusts in the various banks in Alabama, and 
a new scale of fees for personal trusts was 
agreed upon, the said schedule allowing 
three alternative methods for testamentary 
and voluntary trust fees. 

Mr. W. C. Bowman, the newly elected 
president of the Alabama Bankers Associa- 
tion announced the appointment of the fol- 
lowing Committee for trust affairs in the 
Alabama Bankers Association: 

Walter Kennedy, Trust Officer, First 
National Bank of Montgomery, Chairman. 

C. F. Zukoski, Vice-President and Trust 
Officer of The First National Bank of 
Birmingham. 

H. A. Pharr, Vice-President and Trust Of- 
ficer of the First National Bank of Mobile. 

Maclin Smith, Vice-President and Trust 
Officer, Birmingham Trust & Savings Co. 

M. B. Slaughter, Vice-President and 
Trust Officer, Merchants National Bank of 
Mobile. 

The Chairman of the Trust Division of the 
State Bankers Association has designated 
the Committee for trust affairs of the State 
Bankers Association, to serve as a legisla- 
tive committee for the Trust Division. It 
is contemplated that a number of legisla- 
tive bills affecting trust matters will be pre- 
sented to the session of the Alabama legis- 
lature which meets in January, 1939. Among 
the proposed legislation is a bill authoriz- 
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ing common trust funds in Alabama, and 
an amendment to the statute regulating in- 
vestments by trustees. 

Representatives of trust institutions in 
Alabama uniformly report that the volume 
of trust assets in their respective institu- 
tions is at the highest peak in their history, 
and that the prospects for additional trust 
business, are good. 


Submitted by, 
Walter Kennedy 


Connecticut 


HE Connecticut Legislature convenes 

each two years, and in view of the fact 
that no session was held during 1938, the 
Trust Executives of the banking institu- 
tions in this State confined themselves to 
review and research on the problems per- 
taining to practical trust operations and are 
looking forward to the preparation of the 
suggested statutes to provide for the en- 
actment of such bills as seem desirable in 
the best interests of the public and the 
banking institutions. 

During the past year particular emphasis 
has been directed towards a study of new 
trust costs and fees, with the result that 
the Trust Committee of the Connecticut 
Bankers Association recommended a new 


schedule of trust fees, which was, in turn, 
approved by the Association at a general 
meeting, and has been, with gratifying re- 
sults, put into effect in most Connecticut 
cities. 


Although no formal action has been 
taken, it is quite probable that efforts will 
be directed in the forthcoming session of the 
Legislature to be held in January of 1939, 
to provide for the enactment of appropriate 
legislation to provide for the operation of 
Common Trust Funds and also a further 
consideration of a bill to provide for In- 
vestment Powers of Trustees. 


Submitted by, 


G. Harold Welch, Trust Officer 
New Haven Bank, N.B.A. 


District of Columbia 


OURTEEN banks and trust companies 
composed the membership of the Fidu- 
ciaries Section of the District of Columbia’s 
Bankers Association with a total delegate 
representation numbering sixty-eight. 
Messrs. Irving Zirpel, J. Eliot Moran, 
Bernard L. Amiss, Harold W. Kurtz and 
Henry K. Dierkoph were elected by the 
Section to constitute the Executive Council, 
which in turn elected Mr. Zirpel, Chairman 
of the Section for the ensuing terms, Mr. 
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Moran, Vice-Chairman and Mr. 
Secretary. 

The following appointments of Chairman 
of Standing Committees of the Section were 
made by the Chairman of the Section: 


1. Committee on Standardization—Mr. 
Leonard Marbury. 


2. Committee on Standardization of 
Trust Terms—Mr. William V. Simmons. 


3. Committee on Taxation—Mr. Lester 
A. Lawrence. 


4. .Committee on Trust Law and Legisla- 
tion—Mr. Earl G. Jonscher. 


5. Committee on Life Insurance Trusts— 
Mr. Vincent A. Sheehy, Jr. 


6. Committee on Trust Investments—Mr. 
Willard G. McGraw. 

Committeemen were selected by the re- 
spective Chairman. 

The Committee on Trust Law and Legis- 
lation of the Section has given further con- 
sideration to the report submitted by last 
year’s Committee on suggested changes 
looking to a modernization of the laws in 
the District of Columbia as concerns the ad- 
ministration of estates of decedents and 
simplification of administration procedure, 
distribution, etc. in the light of the replies 
received from the various member institu- 
tions. As the member banks appear gen- 
erally favorable to the revision of our laws 
in this particular, it was recommended to 
the Association that a Committee be em- 
powered to confer with and make sugges- 
tions to a Committee of the Bar Associa- 
tion and Register of Wills in a careful 
study of the subject so that appropriate 
recommendations may be made to Congress 
to that end—The Association has advised 
that a committee has been appointed to act 
in an advisory capacity as to the procedure 
to be taken. 

Efforts having a tendency to modernize 
our local probate laws and facilitate their 
administration are heartily endorsed. 

The desirability and merits of the Uni- 
form Principal and Income Act for the Dis- 
trict of Columbia were discussed by the 
Section and referred to the Law and Legis- 
lation Committee for study and report. It 
is believed that the enactment of such a law 
would prove beneficial to beneficiaries and 
fiduciaries alike in the uniformity of the ad- 
ministration of its principles. 

The Committee on Life Insurance Trusts 
reports a decline in life insurance trusts at- 
tributed to the low income return on invest- 
ments and the public’s preference for the 
annuity payment plan fostered by the life 
insurance companies. 


Amiss, 
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At the final meeting of the Section at the 
Powhatan Hotel on April 21, 1938 Colonel 
Theodore Cogswell, Register of Wills, dis- 
cussed the problems of Court Accounting 
brought about under the new District of 
Columbia Inheritance and Estate Tax laws 
and regulations. Cooperation of Section 
members was invited in submitting con- 
structive criticism as an aid to solving these 
problems. 

Due recognition was noted in the records 
of the tenth anniversary of the Section’s 
existence. 

Submitted by, 
Irving Zirpel, Secretary 
Union Trust Company 


Georgia 
URING the past year the Committee 


on Trust Affairs of the Georgia Bank- 
ers Association has not endeavored to solve 
any major problems, due mainly to the fact 
that no regular session of the General As- 
sembly has been held, and it was not deemed 
wise to try to get any relief on some of the 
burdensome tax problems from the special 
session of our General Assembly, when most 
of the efforts of this special session were 
devoted to the question of how to raise ad- 
ditional taxes rather than relinquish any 
existing ones. 

The committee hopes that at the proper 
time something can be done in the way of 
favorable legislation to discourage the mov- 
ing of many of our larger estates to other 
states because of more favorable tax laws. 
This problem seems to be the most hazard- 
ous one faced by our trust departments at 
the present time and every effort should be 
exerted towards its correction. 

At the beginning of the year, the follow- 
ing were appointed as members of our Com- 
mittee on Trust Affairs, and have served 
during the year: Jack B. Key, Columbus, 
Chairman; L. H. Parris, Atlanta, J. Marian 
Adams, Augusta, T. A. Lamar, Rome, J. 
H. Thompson, Savannah. 


Submitted by 
Jack B. Key, V. P. & T. O., 


Merchants & Mechanics Bank 
Columbus, Ga. 


Illinois 


T the annual meeting of the Trust Divi- 
sion of the Illinois Bankers Associa- 
tion, May 23, President George H. Arnold 
reported on the year’s committee activities. 
The major feature was that of the Fee 
Schedules Committee, of which M. B. Stine 


of Danville, is Chairman. Mr. Stine made 
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a report on the recommended schedule of 
fees for trust services. The schedule was 
approved, with certain suggested changes, 
for use as a basis for charges by all trust 
departments in Illinois, outside of Chicago. 
(See report 7/38.) 

C. H. Ruedi, Chairman of the Committee 
on Records and Accounting Systems, sug- 
gested that the need in Illinois was for 
recommended forms of accounting and trust 
records and that it would be very desirable 
for the committee to prepare a folder of 
such forms. 

The Division consists of 113 members and 
ten additional member banks of the Asso- 
ciation were reported as eligible for mem- 
bership in the Trust Division which have 
not yet signed application forms, 

The following officers and Executive Com- 
mittee were elected: 

President—H. G. Bengel, Vice President, 
Illinois National Bank, Springfield. 

Vice President—H. E. Emerson, Cashier, 
First Bank & Trust Company, Cairo. 

Secretary—H. C. Hausman, Illinois Bank- 
ers Association, Chicago. 

Executive Committee— 

H. G. Bengel, Illinois National Bank, 
Springfield. 
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H, E. Emerson, First Bank & Trust Com- 
pany, Cairo. 

M. B. Stine, First National Bank, Dan- 
ville. 

C. D. Seftenberg, Oak Park Trust & Sav- 
ings Bank, Oak Park. 

G. H. Arnold, Illinois National Bank & 
Trust Company, Rockford. 


Louisiana 


OUISIANA’S new “Trust Estates Act”, 

which was passed by the recent session 
of the state Legislature, has now been 
signed by the Governor and became ef- 
fective on July 27. 

This is the year’s outstanding trust de- 
velopment in Louisiana. 

Now that our efforts to secure this legis- 
lation have been successful, the principal 
problem ahead for trust men in Louisiana 
is to see that as many of our citizens as 
possible take advantage of the rights and 
privileges granted by the new law by cre- 
ating trusts, in accordance with its pro- 
visions. 

The following are explanatory notes that 
accompanied the final draft of the Trust Es- 
tate Act: 

The basis of this draft is the American 
Law Institute’s Restatement of the Law of 
Trusts, as modified and supplemented by the 
Uniform Principal and Income Act, the Uni- 
form Trusts Act, and the proposed Uni- 
form Spendthrift Trusts Act. 

In a few particulars the rules of the Re- 
statement have been modified so as to bring 
them into harmony with concepts and prin- 
ciples which are well settled in Louisiana. 

Inapplicable provisions of the uniform 
acts have been omitted and there have been 
some changes in terminology and a few very 
minor revisions where necessary to make the 


sections of the uniform acts fit in with the 
balance of this statute. 

From the Uniform Principal and Income 
Act were derived the definitions of “income”, 
“income beneficiary”, “principal”, and “prin- 
cipal beneficiary” in Section 2; and Sections 
68 to 78, inclusive. 

From the Uniform Trusts Act were de- 
rived the definitions of “person”, “relative”, 
and “affiliate” in Section 2; the last sen- 
tence of Section 50; Sub-section (5) of Sec- 
tion 35; Sections 41, 43 and 84; Sections 36 
to 39, inclusive; Sections 51 to 53, inclusive; 
and Sections 58 to 61, inclusive. 

From the proposed Uniform Spendthrift 
Trusts Act was derived Section 28. 

Submitted by 
B. K. Dorman, V. P. & T. 0O., 
First National Bank 
Shreveport, La. 


Trust Company Division of Maine 


Officers elected at the recent Maine Bank- 
ers Convention for the Trust Company Divi- 
sion are: 

President, Leon O. Tebbetts, president, 
Federal Trust Co., Waterville; vice-presi- 
dent, Andrew J. Beck, president, Washburn 
Trust Co., Washburn, and secretary and 
treasurer, George C. Fernald, Augusta. 


0 
Re-zoning and Re-planning 


Over one-third of the cities of the coun- 
try now have an active movement on for 
re-study of their city plan, for revising 
their plan in some way, or for rezoning, 
and more than two-thirds of the cities of 
over 500,000 population have such a move- 
ment, according to a large sampling made 
by the National Association of Real Es- 
tate Boards in connection with its re- 
cent semi-annual survey of the real es- 
tate market. 

Pointing out that the swiftly changing 
conditions of the past two decades have 
given rise to re-planning problems, the 
Association urges study of the problems 
of city planning in respective communi- 
ties and revaluation of present methods 
and laws to determine their efficiency. 

There were 1,761 cities of the United 
States having some kind of planning or 
zoning board or ordinance as of January 
1937. Of these 933 had official planning 
commissions, 84 had unofficial planning 
commissions whose status was unreported. 
In addition, 128 cities had zoning boards 
and 515 had zoning ordinances but no 
planning or zoning organizations. 





American Bankers Association Convention 
November 14-17 


INDSAY Bradford, president of the 
City Bank Farmers Trust Company, 
New York City, will address the trust 
division of the American Bankers Asso- 
ciation at the annual convention held this 
year in Houston, Texas, on November 
14 to 17. The subject of Mr. Bradford’s 
speech is “Phases of Trust Business.” 
Robertson Griswold, president of the div- 
ision and vice president of the Mary- 
land Trust Company, Baltimore, Mary- 
land, also will address the meeting. 
Principal speakers at the general ses- 
sions of the convention include W. J. 
Cameron of the Ford Motor Company, 
and Jesse H. Jones, chairman of the Re- 
construction Finance Corporation and 
chairman of the board of the National 
Bank in Houston, who will speak at the 
first session, Tuesday morning, Novem- 
ber 15. Dr. Adam §S. Bennion, assistant 
to the president, Utah Power and Light 
Company, Salt Lake City, and J. Reuben 
Clark, chairman of the Foreign Bond- 
holders Protective Council, Inc., of New 
York, and former ambassador to Mex- 
ico, will address the second general ses- 


sion on Wednesday, November 16. The 
final general session will be addressed 
by Dr. Karl T. Compton, president, 
Massachusetts Institute of Technology, 
Cambridge, Mass., and Bishop James T. 
Freeman, Episcopal Bishop of Washing- 
ton, D. C. 


Those visiting Houston for the first 
time in eight or ten years will have a 
surprise in store for them. The city has 
almost doubled in size during the past 
few years and is now a metropolis of 
about 400,000 people. A beautiful new 
coliseum will house the convention. This 
can be contrasted to the hastily con- 
structed wooden “barn” in which the 
Democratic National Convention was 
held when Alfred E. Smith was chosen 
as democratic presidential nominee. 
Houston is a great inland port, now fifth 
in the nation, and is only fifty miles 
from Galveston and the Gulf of Mexico. 


The accompanying photograph shows 
a portion of the ship canal which varies 
from 150 to 200 feet wide and accom- 
odates ships with a draft of 32 feet. 


Houston, Texas, Ship Canal 
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Interpreting Investment Information 


Organization for Investment Research Suggested 


G. H. RIGLER 
Assistant Cashier, Harris Trust and Savings Bank, Chicago, Illinois 


T seems to me that the need for great- 

er uniformity in investment analysis, 
the desirability of exchanging informa- 
tion and improving methods, and the 
necessity of studying constantly the mul- 
titude of factors influencing investments, 
eventually will awaken among invest- 
ment men a desire for group effort com- 
parable in the investment field to that of 
the Robert Morris Associates in credit 
work. I grant that investment studies 
are undertaken by state bankers asso- 
ciations, group conferences, and various 
educational meetings; and while the 
ideas are eommendable, the efforts are 
largely sporadic and do not provide the 
continuity which seems desirable for 
men engaged primarily in securities re- 
search work. 


Specialization 


Some investors, even bankers, have 
made a fetish of diversification and have 
carried it to such absurd extremes that 
it is impossible to do justice to the care- 
ful following of the quality of the securi- 
ties, because of the inordinately large 
number of issues involved. In other 
words, excessive diversification some- 
times interferes with the proper diges- 
tion of information, and you all know 
that indigestion is frequently followed 
by a headache. 

In a small bank, where perhaps only 
one or two persons are charged with the 
responsibility of looking after invest- 
ments, probably only a relatively small 
number of issues should be included in 
the portfolio, and they should be of suf- 
ficient prominence that information is 
readily available through statistical ser- 
vices or the facilities of correspondent 
banks. 


From address before American Institute of 
Banking Convention, June 7, 1938. 


As consideration passes to larger 
banks, it is obvious that the size of the 
portfolio becomes sufficient to warrant 
an increase in the number of issues. This 
is important from several standpoints, 
one of which is that if too few issues 
were included, the blocks would tend to 
become exceedingly large, which might 
impose a serious market problem if con- 
ditions should ever prompt _ speedy 
liquidation of a part of the list. If, 
however, we increase the number of is- 
sues, we tend to increase the need for 
specialization in the study of the securi- 
ties. If the size of the portfolio war- 
rants, it is desirable to delegate men in 
the research group to well-defined fields 
for specialization. 


The work of a specialist is to collect, 
collate, and interpret the data about com- 
panies in his particular field for the bene- 
fit of the portfolio manager. Certain 
groupings for specialization will suggest 
themselves without difficulty. For in- 
stance, those companies providing public 
services, such as electric power and 
light, manufactured gas, natural gas, and 
railroads, have much in common. 


It might seem at first impossible to 
provide adequate specialization for the 
study of industrial securities. As a 
practical matter, however, there are rela- 
tively few high grade industrial bonds. 
Few of the leading industrial concerns 
have bonds outstanding. Until the past 
year or two, many of them did not have 
preferred stocks. If the research group 
is designed to provide information for 
the bank’s trust department, as well as 
for the portfolio, there probably will be 
sufficient justification for fairly exten- 
sive industrial specialization because of 
the number of stocks which find their 
way into trust accounts. In general, 
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however, industrial bonds represent a 
smaller proportion of a bank’s portfolio 
than do obligations of other types, par- 
ticularly Government, municipal and 
public utility issues. 


A Guardian’s Job 


I cannot emphasize too greatly the im- 
portance of impressing upon each mem- 
ber of the research group that his is the 
responsibility for being the guardian of 
the bonds in the portfolio. It is up to 
him to watch the statistical services, 
newspapers, magazines, radio, company 
reports, including audits, speeches, leg- 
islation, court decisions, rulings by com- 
missions, international developments, 
monetary matters, commodity price 
trends, security markets, the whole 
gamut of complexity which forms the 
background upon which investment judg- 
ments must be based. It is the special- 
ist’s job to bring significant information 
to the attention of those charged with 
investment responsibility so that a de- 
cision may be made. Usually it is desir- 
able to record decisions and file them in 
the investment folder. It is important 
to keep an active file on each name in the 
bond portfolio. The research group 
should be the clearing house for all in- 
vestment information and the focal point 
for data should be the investment file. 


Some banks believe it desirable to 
have the investment folders equipped 
with dividers in order to segregate in- 
vestment information. The folder prop- 
erly should include a copy of the official 
prospectus and might also contain analy- 
tical memoranda prepared from time to 
time by the research specialist. It would 
also have in it correspondence with or 
about the subject company. Another di- 
vision might provide for the filing of 
statistical service reports and still an- 
other would be set aside for clippings 
from magazines, newspapers and other 
sources. 


Probably the first item in the folder 
would be the statements, including a 
spread sheet. Of course, company re- 
ports would belong in that section and 
audits, if available. These spread sheets 
usually come in sets, one covering bal- 
ance sheet information and another on 
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The oldest trust company in Maryland 
—which has always specialized in the 
management of estates exclusively— 
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which to spread earnings data. Addi- 
tional sheets may be necessary for simi- 
lar spreading of interim statements. In 
spreading information there seems to be 
a good deal of merit in starting the com- 
parison back a number of years. 


Important Features of Spread Sheet 


Under present conditions, there is one 
feature which seems particularly impor- 
tant to bring out in a spread sheet, and 
that is the relationship of the cash pro- 
duction ability of the company to the ag- 
gregate of its dollar obligations for the 
period under consideration. In such a 
consideration certain types of companies 
might show a relatively small coverage 
of fixed charges after depreciation and 
depletion, yet the depreciation and deple- 
tion reserves might provide a sufficient 
amount of cash to preserve continuity of 
interest payments, as well as sinking 
fund obligations or serial maturities. In 
computing the obligations to be met in 
this manner, it seems appropriate to in- 
clude whatever dollar minimum is pre- 
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scribed for the sinking fund, any serial 
maturities, other obligations falling due, 
and, of course, interest charges. 

Another valuable feature of a spread 
sheet is that it simplifies tabulating com- 
parisons with issues of other companies 
in the same field. Sometimes the very 
process of tabulating information about 
several companies on a comparative basis 
will reveal weaknesses not so readily ap- 
parent in a study of a company by itself. 

Probably one of the most important 
functions of a research group is the as- 
sembling of standards to serve as guides 
in the appraisal of individual issues. 
While some of these yardsticks or mea- 
sures of quality are fairly well known 
and accepted generally, many organiza- 
tions work out supplementary rules for 
guidance. 


Utility Bond Considerations 


Many of us at times have looked at 
the statements of public utility compan- 
ies and have said to ourselves, “If these 
figures were those of some company in a 
different part of the country, we would 
consider the bonds exceedingly well pro- 
tected,” the obvious weakness being that 
the bonds were in a location subject to 
competition from governmental projects, 
or agitation for municipal ownership or 
competition. In appraising utility bonds, 
it is not enough these days to think of 
figures alone, because utility companies 
are subjected to so many potential ad- 
verse influences that were unknown only 
a few years ago. In spite of this, it still 
seems safe to say that the senior obliga- 
tions of well located, carefully managed, 


conservatively capitalized operating com- 
panies, provide a satisfactory place for 
the investment of funds, granting the 
suitability of maturities. 

In appraising a public utility bond the 
question, “How many times are charges 
covered?” today must be qualified by 
many others: How much coverage before 
depreciation? How much afterwards? 
Is the depreciation adequate for this type 
of property? Is the rate structure so 
high as to be vulnerable? How much 
shrinkage in gross could the company 
stand, without jeopardizing bond inter- 
est payments? If coverage is now bet- 
ter than a few years ago, is the improve- 
ment due to increased earnings or de- 
creased charges, possibly from refinanc- 
ing at lower rates? What are the pro- 
spects for municipal ownership, or Gov- 
ernment competition ? 


Railroad bonds generally have become 
so conspicuously unpopular that few 
friends will rise to their defense. Yet 
many issues appear well protected if one 
studies the traffic support available for 
the mortgage under consideration. It is 
particularly important in looking at a 
railroad statement to appraise the sys- 
tem’s cash production ability, upon which 
may depend the ultimate outcome of some 
of the systems in this country. 


Interim Statements 


Spreading interim statements automa- 
tically brings to the attention of a special- 
ist the information about a company on 
a basis which helps him to detect trends 
which might warrant action. In these 
days when it is so hard to keep funds 
employed, it is gratifying sometimes to 
be able to justify increasing commit- 
ments on the basis of favorable develop- 
ments in a company. 


Supervising investments makes me 
think of a road map. We hope to get our 
principal back when we reach our destin- 
ation, which is the maturity of the obli- 
gations, and we hope to enjoy a regular 
income as we go along. Yet the road is 
beset with difficulties. There are many 
tortuous detours and alluring bypaths. 
It is our duty as investment analysts to 
watch for the right milestones and guide- 
posts. 





Trust Problem Contests in Law Schools 


Creating A Foundation for Sounder Bar Relations 


HOWARD E. PARKS 
Trust Officer, The Denver National Bank, Denver, Colorado 


EALIZING the desirability of hav- 

ing lawyers enter active practice 
with an accurate conception of the func- 
tions of the corporate fiduciary and the 
adequacy of its facilities for administer- 
ing estates and trusts, the Trust Officers 
of the Denver Banks decided, about three 
years ago, to sponsor contests in the law 
schools in Colorado. Reports of the suc- 
cess of substantially similar contests in 
other cities lent encouragement to the 
plan. 

It was concluded that while the same 
problems could be submitted to the stu- 
dents in the three schools, there should 
be a separate contest within each insti- 
tution. This was deemed wise for the 
reason that the curricula of the several 
schools vary considerably and hence it 
would be unfair to the schools to spon- 
sor a single contest. In order to make 
the prize money sufficiently large to stim- 
ulate a real interest, it was decided to 
award in each school prizes aggregating 
$150.00, being $75.00 for the first prize, 
$50.00 for the second prize and $25.00 
for the third prize. It was also decided 
that it would be necessary to place a 
minimum on the number of contestants 
in each school. Since the senior classes 
average fifteen to thirty students, it was 
felt that six was not too small a number 
to require. 

It has been the custom to have one of 
the Trust Officers describe, in each school, 
the objectives of the contest and indicate 
in a general way the sort of research 
which will be required in order to prop- 
erly solve the problem. Designated days 
have been fixed on which contestants may 
go into the Trust Departments of the 
sponsoring banks and discuss the admin- 
istrative phases of the problem with ex- 
perienced trust men, thus as nearly as 
possible making the contest conform to 
conditions under which a problem should 


be solved in actual practice. About four 
months are allowed for the students to 
complete their papers and on a specified 
day the papers are collected and given 
identifying numbers, with the Deans of 
the respective law schools retaining a 
list correlating the names and numbers 
of the contestants. 

The judges are selected as follows: one 
is appointed by the Dean of the parti- 
cular law school involved; one is appoint- 
ed by the President of the local Bar As- 
sociation and the third is appointed by 
the Trust Officers from one of their num- 
ber. The Trust Officer representative is 
common to all three judging committees, 
thus making the standards of judging 
uniform. The Deans of the law schools 
have been uniformly enthusiastic about 
the plan and have cooperated in every 
practical way to give it publicity and to 
encourage participation. 

The awarding of prizes has developed 
into something of a ceremony, the judges 
being invited to be present and to make 
constructive comments with regard to 
the papers submitted. The responsibil- 
ity of presenting the problem and award- 
ing prizes is rotated among the various 
trust officers so as to divide the effort 
equitably. 


A Practical Problem for Solution 


The problem submitted in 1937 was 
somewhat complicated. It. involved the 
drafting of a trust agreement for a wi- 
dower sixty years of age whose only 
child is a daughter. The daughter has 
two children but is separated from her 
husband. The Trustor’s holdings are 
outlined in such a way that the contes- 
tant must consider numerous factors in 
determining which assets he would 
recommend to constitute the trust at the 
outset. Since the Trustor has been pro- 
viding his daughter with approximately 
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$4000.00 a year for her support and that 
of her children, it has occurred to the 
Trustor that he should make a perman- 
ent arrangement for such support and 
he had discussed the matter with the 
Trust Officer of his bank. The Trust 
Officer had suggested an irrevocable trust 
and the Trustor has laid the facts be- 
fore his attorney for the purpose of 
drafting the instrument. The Trustor 
asks his lawyer to advise him by letter 


how such a transaction would affect his 


tax status with respect to income taxes, 
gift taxes and death duties, and also asks 
the attorney to prepare a draft of the 
agreement for his consideration. 


The solutions of the contestants indi- 
cated a reasonably clear understanding 
of the workings of the various tax laws 
involved and on the whole the trust in- 
struments indicated an excellent under- 
standing of the powers necessary to en- 
able the Trustee to fulfill its functions. 
The dispositive provisions generally 
were workable, although a few of the 
contestants fell afoul of the rule against 


perpetuities and many of them had con- 
siderable difficulty with disposition of 
income and principal after the death of 
the daughter. For the average law stu- 
dent without practical experience, the 
problem was far from simple, and the 
judges uniformly praised the quality of 
the better papers. 


The competition among the contestants 
has been keen and undoubtedly most of 
them have spent an equivalent of from 
one to three full weeks to the study of 
the problem and necessary preparation 
of their papers. 

The interest of the Denver Bar Asso- 
ciation in these contests was manifested 
by the fact that “Dicta’’, its official pub- 
lication, during the early part of 1937, 
printed both the problems submitted in 
1936 and the manuscripts which won a 
first prize at each of the three law 
schools. 


The Denver Trust Officers feel that 
the results of these contests have been 
well worth the money and effort devoted 
to them and, because of the better under- 
standing by the younger lawyers of how 
trust departments conduct their busi- 
ness, future relations with the Bar 
should be improved. 


~ 


New Internal Revenue Office in 
Chicago 


A division of the Technical Staff of the 
Office of the Commissioner of Internal Rev- 
enue was established at Chicago on Septem- 
ber 1. Its principal offices are located 
in the Board of Trade Building. Branch of- 
fices will be established at Springfield, IIl., 
Milwaukee, Wis., and Indianapolis, Ind. This 
agency will have final authority to settle, for 
the Commissioner of Internal Revenue, all 
contested Federal income- and estate-tax 
cases arising in the States of Illinois, Wis- 
consin, and Indiana. The Division will be 
in charge of Jesse F. Gregory, who, prior 
to this assignment, was a senior technical 
adviser on the staff of the Commissioner of 
Internal Revenue. Frederick R. Shearer, 
who for a number of years has served as 
special assistant to the Chief Counsel of 
the Bureau of Internal Revenue, will be in 
charge of the legal staff attached to the 
new agency. 





System of Protecting Trust Assets 


Respective Duties of Auditor and Trust Department 


GEORGE D. GRIMM 
Auditor, The National Shawmut Bank of Boston 


determine that the conditions of the 
Trust Instrument are being adhered to. 
I do not feel that in a large bank the 
auditor should be expected to, and I 
doubt that he is able to, more than super- 
ficially check to see that the conditions 
of the Trust Agreement are met, and 
that laws of the state with relation to 
Trusts are being complied with. 

The responsibilities of the Trust De- 
partment of a large bank are many and 
varied, and generally speaking, the per- 
sonnel is made up of high-calibered, ex- 
perienced men with well-defined duties. 

Any auditor who gears his department 
up to an extreme because he insists on 
re-checking to see that each condition of 
a Trust Agreement is being complied 
with is apt to find that the expense of 
his department eliminates all possible 
chance of the bank netting a profit on 
the business. 

The Trust Department of a bank de- 
pends for its livelihood upon the success- 
ful, profitable operation of its business, 
and is vitally interested in proper pro- 
cedures within the department. The 
bank auditor holds no more legal nor 
God-given right to honesty and integ- 
rity than does the Trust Officer or mem- 
ber of his department. 


The essential personnel of a good Trust 
Department must include men with legal 
training, investment ability, and the 
maturity which insures human _ under- 
standing and use of sound judgment. The 
man with legal training need not of ne- 
cessity be a good investment analyst, 
nor need the investment analyst be a 
good attorney; what is more, it is quite 
possible that either of them might be- 
come wholly bewildered by what to you 


G “ete auditors would go so far as to 


From address before 1938 national convention 
of the American Institute of Banking. 


and me seems a simple problem in ac- 
counting procedure or operation. 


Recognition for Special Responsibilities 


Just as the Trust Department depends 
upon the auditor, so should the auditor 
depend upon the Trust Department. 
Without the department, our responsibil- 
ities and the need for our services would 
be diminished. 

What is the need for the auditor? Is 
it to check each transaction within the 
department? I say, “No!”, for if we 


‘attempt such a procedure, we shall soon 


develop to be nothing more nor less than 
glorified bookkeepers, with our nose so 
close to the trees that the view of the 
forest is obscured. 

Do we, as auditors, seize each check 
or withdrawal charged against a Com- 
mercial or Savings Account and verify 
the signature, date, form and endorse- 
ment? The answer is obviously “No.” 
Should we be satisfied if all disburse- 
ments of our Trust Department are made 
by check issued by the Trust Depart- 
ment and signed by two men of a group 
to whom such authority has been dele- 
gated? 

I believe we should be satisfied, unless 
the check was issued for the purpose of 
purchasing some other asset, in which 
case we should determine that the asset 
is properly received, recorded, and evi- 
dence of ownership deposited in the 
vault. The Trust Officer who signed the 
check should be charged with the respon- 
sibility of knowing whether such pur- 
chase was in order, but can hardly be 
expected to follow through to see that 
the security was received, booked and de- 
posited in the vault. 


Checking Trust Checks 


As for other checks issued, or which 
should have been issued to cover distrib- 
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ution of Income or disbursement of Prin- 
cipal to beneficiaries, it is my conviction 
that responsibility rests solely with the 
Trust Department, and that the auditor’s 
duty ceases when he has established a 
system which provides that disburse- 
ments may be made only by check, and 
such checks signed by two authorized 
representatives of the Trust Depart- 
ment. By reconciling the bank account 
periodically, you should disclose any 
failure to comply with the procedure, 
and the auditor’s copies of all checks is- 
sued should provide sufficient notice to 
cause you to determine that assets pur- 
chased are actually received. 


When a check drawn by a customer of 
our Commercial Department is entered 
as a withdrawal against his account, we, 
as auditors, have a right to assume that 
he has received value for such check. We 
cannot assume that if securities are with- 
drawn from the Trust vaults, the cus- 
tomer, be he donor or beneficiary, has 
received value. It is therefore necessary 
that we determine that the proceeds of 
securities sold are credited to the ac- 
count, or that securities delivered free 
of payment are legitimately delivered. 


Our sole protection comes from the in- 
stallation of a system which requires 
that two individuals be concerned with 
the receipt of all new assets, neither of 
whom is involved in the booking of 
such assets. Here, again, the auditor 
assists by determining from his copy of 
the receipt that the items are booked 
and deposited in the vaults. 

The duties of a trustee include the 
maintenance of adequate records, so that 
at any time in the future he can produce 
a clear picture of everything which 
transpired during the term of his Trus- 
teeship. Unlike checking account pro- 
cedure, we would not think of permit- 
ting the withdrawal from a trust with- 
out retaining evidence of our authority 
to do so. 

The receiving of all income in con- 
nection with trust assets is definitely 
the responsibility of a trustee, and as 
such, is the duty of the trust depart- 
ment, not the auditor; for his respon- 
sibility, as I see it, is to determine that 
such income is not diverted into the 
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hands of a member of the trust depart- 
ment. 

Trust fees charged by the bank are 
vital to its continuance in business, and 
here again, the auditor should see that 
proper methods and systems are em- 
ployed to assure their receipt and proper 
application. 


Income Division 


The department includes the following 
major divisions, which are of particular 
interest to auditors: Income Division, 
Remittance and Statement Division, and 
Principal Cash and Securities Division. 

The Income Division controls the col- 
lection of Income from the assets of the 
various trusts. They prepare diary cards 
for each asset contained in the Trust, 
whether income producing or non-income 
producing. The cards are filed by asset 
name and sub-filed by account numbers, 
with tabs indicating frequency of In- 
come. 


As coupon dates approach, the division 
prepares lists or requisitions in quadrup- 
licate. Three copies are sent to the vault, 
together with coupon envelopes. The 
coupons are clipped and delivered to the 
bank’s Coupon Collection Department, 
who retain one copy of the requisition 
and receipt the remaining two copies, 
one of which is retained by the vault 
custodian and the other returned to the 
Income Division. On the maturity date, 
the Trust Bookkeeping Department posts 
the credits to the Income Cash accounts 
of the various trusts, using a copy of 
the requisition as their credit ticket. The 
Coupon Teller credits the Trust Depart- 
ment deposit account, against which ac- 
count, as previously mentioned, no with- 
drawals may be made other than by 
check. 


Dividend orders are filed for all stock 
certificates as soon as the certificates are 
transferred into the bank’s name as nom- 
inee. Prior to the regular dividend 
date, or special dividend dates, as deter- 
mined by notice through services sub- 
scribed to by the bank, cards are removed 
from the permanent file to a separate 
file until the dividend is received, or it is 
determined that no dividend is to be de- 
clared. When received, the dividends 
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are deposited with one of the bank’s reg- 
ular receiving tellers for credit to the 
Trust Department’s deposit account just 
mentioned. 

Interest on Savings Deposit accounts 
is handled in a like manner. Interest on 
Mortgages is collected through the Mort- 
gage Department of the bank, and in- 
terest on Promissory Notes is collected 
through the Note Teller of the bank, 
both of whom credit proceeds direct to 
the Trust Department deposit account. 


In this manner, all items of Income are 
separately controlled within the Trust 
Department, and the worst that can hap- 
pen is the posting of an income item 
to the wrong account. 


Remittance and Statement Division 


All disbursements of principal and re- 
mittance of income are made by the Re- 
mittance and Statement Division only 
upon written order of authorized par- 
ties. Such disbursements are made in 
accordance with the wish expressed by 
the donor in the indenture or agreement. 
They are naturally distributed in a var- 
iety of ways; consequently diary or tick- 
ler cards are set up based upon instruc- 
tions as to disbursement as outlined on 
the digest card, and are copied from the 
original agreement. As previously men- 
tioned, all disbursements are made by 
check against the deposit account signed 
by two parties. 

This division likewise prepares all 
statements of Income and Principal 
which are forwarded to the Probate 
Court or to the principals of the Trust. 
The department maintains diary cards 
assuring the preparation and submission 
of statements of account at proper in- 
tervals. 

This division also serves to check the 
operations of the Income Division, in 
that, when statements are prepared, the 
Remittance and Statement Division ver- 
ifies the receipt of all Income and inde- 
pendently computes all commission earn- 
ings. 


Principal Cash and Securities Section 


The Securities Section handles all se- 
curities received or delivered. In con- 
nection with securities received by reason 
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of purchase, the Security Cage receives 


and signs the broker’s receipt. In cases 
of items received free of payment, num- 
bered receipts are prepared and signed 
by the Security Cage Teller and also 
signed by a Trust Officer. 


All securities are deposited in the vault 
under dual control after being recorded 
and initialed on the Vault Register by 
both custodians. It is this Vault Regis- 
ter which the Trust Auditor uses in his 
verification of such purchases or free of 
payment receipts. 


No withdrawals of securities from the 
vaults are permitted without the ap- 
proval of the Trust Officer, and then may 
be delivered only to the Security Cage, 
who acknowledge receipt of the securi- 
ties by initialing the Vault Register. 

If securities are delivered against pay- 
ment, a receipt is obtained from the 
broker to whom the securities are de- 
livered; if delivery is made free of pay- 
ment, we must obtain, in addition to the 
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receipt, evidence of the principal’s or 
donor’s instructions. 


A further reason for withdrawing se- 
curities would be for the purpose of ex- 
change, conversion, transfer, etc., in 
which case they may be withdrawn only 
on a temporary basis. Items received in 
an original inventory, which must be 
sent out for transfer, are first recorded 
as a permanent deposit, and then as a 
temporary withdrawal. While both ac- 
tions may take place simultaneously, the 
securities must be submitted to the vault 
custodians. 


Daily Duties of Auditor 


The following functions, I believe, 
should occur daily: 

1. Check all withdrawals of securities 
from the vault to determine the purpose. 
Obtain authorizations for all items with- 
drawn free of payment. Follow through 
on all items sold to see that proceeds are 
ultimately credited. If withdrawals are 
of a temporary nature, be sure they do 
not remain outstanding any longer than 
necessary. 


2. Check the auditor’s copies of all dis- 
bursement vouchers to see that proper 
authorizations exist. If the reason for 
its issuance is to purchase some asset, 
follow through to determine that the as- 
set is received and deposited. 


3. Examine the original decuments of 
all new trusts, taking a record of such 
information as is necessary to carry out 
your duties with respect to statement 
sending, checking of commissions and 
future spot audits. By all means, check 
the original inventory to determine that 
all assets are properly recorded and de- 
posited in the vaults. 

4. Obtain copies of all receipts issued 
for free of payment items, and deter- 
mine that the assets represented thereby 
are actually deposited in the vault. 

5. Examine all credits to Trust Com- 
mission and record them on the auditor’s 
diary card, which is maintained for the 
purpose of following statement sendings, 
the receipt of fees, and to record period- 
ical spot audits. 

6. Examine and test check copies of 
all statements sent out, and indicate on 
your diary card the date such state- 
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ments are rendered. Similarly, indicate 
on your diary card, the return of the 
approved statement or receipt from the 
probate Court. 


Periodical Duties 


Throughout the month— 

1. Make a trial balance of the ledgers. 

2. Check your diary cards to determine 
that commissions due have been billed 
and paid. 

3. Check your diary card to determine 
that all statements due have been rend- 
ered, and that acknowledgements have 
been received. 

4. Make a spot analysis of as many in- 
dividual accounts as it is possible to 
make, using the original instrument as 
your guide to determine that the con- 
ditions of the instrument are adhered to, 
that all income has been received, that 
all disbursements are in order, that in- 
vestments made are on the approved list, 
that the account has been reviewed by 
the Trust Investment Committee, and 
that all assets are on hand. 

5. A complete examination of the div- 
ision’s assets should be made as frequent- 
ly as possible, but at least annually, at 
which time it should be determined that 
the requirements set forth in Regulation 
“F” are being observed. 

There are numerous operations with- 
in the Trust Department, and we, as 
auditors, must guard against assuming 
responsibilities which are not ours, at 
the expense of neglecting duties which 
are specifically ours. Let us not become 
so enmeshed in detail that we lose sight 
of the auditor’s main objectives. 


N. J. Conference Scheduled 


The New Jersey Bankers Association has 
completed plans for the 10th Mid-year Trust’ 
and Banking Conference to be held in the 
Robert Treat Hotel, Newark, on October 
27th-28th. 

Registration fee for all sessions, lunch- 
eon and banquet will be $8 as heretofore. 
Banquet, $5: Luncheons, $1.50 each. 

An exceptionally large attendance is ex- 
pected due to the splendid program and in- 
terest manifested by bankers and trust men 
over the state. With the convention held in 
Newark it is easily accessible to a large per- 
centage of Jersey bankers. 





Interpreting Banking Figures 


Best Sources of Information on Business Trends 


RICHARD DANA SKINNER 
Vice President of Townsend-Skinner & Company, Inc., New York 


HE whole course of the 1937 busi- 

ness decline was clearly outlined by 
the weekly Federal Reserve Board bank- 
ing figures many months before it be- 
came visible in trade reports, popular 
business indices or even in the stock 
market. Nor is this the first time the 
banking figures have proved so practical 
and useful a guide. Moreover, after each 
of these periods had run its course, the 
banking figures revealed clear signs of 
recovery before that recovery could be 
seen in business figures. 

A great many professional economists 
will tell you that “credit factors”— 
as they like to refer to bank lending 
and investing operations—merely trail 
after business. They will point out, for 
instance, that commercial loans contin- 
ued to expand in 1937 well into the month 
of October, long after the stock market 
and business indices had taken their to- 
boggan ride. From this you are supposed 
to believe that banking figures represent 
nothing but stale history. 

Of course you know that whatever any- 
one does in your community reflects it- 
self almost instantly in your books, and 
that in the very nature of things your 
figures ought to give evidence of changes 
in business long before the published re- 
ports of any of the great industrial con- 
cerns you serve. 


Facts From Figures 


The condition of even one unfortunate 
man on relief leaves an immediate fac- 
tual trail in your own figures—in the 
total of bank debits for the week, in the 
drop in Government deposits, in the rise 
in circulation, then in the decline in cir- 
culation and in the new rise in private 
deposits. Yet this man has no deposit 
account with you. Consider how far 


From a recent address. 


more complete is the trail left by your 
actual depositors—by those who borrow 
only and by those who don’t. 


Every week you report to the Reserve 
Board the amounts borrowed on securi- 
ties as well as the amounts borrowed for 
commercial purposes or through mort- 
gages. Before the week is over—and 
taking all the major banks of the country 
in the aggregate—the combined story 
told by your figures shows how fast 
money is passing from hand to hand, 
whether or not people are borrowing or 
paying off loans, and to just what extent 
in each class of loans. If you have diffi- 
culty in making enough good loans, your 
figures also show whether you are filling 
up the gap in your earnings assets by in- 
vestments. All the varieties and com- 
binations of business conditions, includ- 
ing even the impact of foreign crises, 
find an equivalent expression in your fig- 
ures—not weeks after important busi- 
ness events, but at the very instant they 
happen. 


Your figures tell the story in a form 
that has to be sifted and analyzed with 
care before its meaning becomes wholly 
clear. We have to recognize that no one 
single set of figures can tell the whole 
story, and that one set of obvious facts 
may offset or outweigh another equally 
obvious set of facts. 


Illustrations 


For instance, take this case of the ris- 
ing commercial loans through October of 
1937. Taken alone, it might have bullish 
significance. The same is true of bank 
debits, taken alone. Bank debits were 
10 per cent. above the same months of 
1936. But we might much better say 
they were only 10 per cent. higher, 
whereas commercial loans in those same 
months were a whole 25 per cent. higher! 
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After all proper correction for differ- 
ences between season of the year, the 
daily rate of spending in this country— 
as reflected in your reports of checks 
drawn on deposit accounts—fell off some 
15 per cent. between December of 1936 
and the end of May, 1937. 

At the very period when spending was 
declining 15 per cent. in five months, 
commercial loans were rising by more 
than 6 per cent. Business was going 
more into hock while gross sales were 
going off. Need I point out the obvious 
and similar drop in the Federal Reserve 
Board’s index of industrial production 
many months later? One simply had to 
follow the other. Somewhere in between, 
the stock market, anticipating business, 
but lagging many long months behind 
you own banking figures, brought its 
full quota of grief not only to Wall Street 
speculators, but also to every bank in- 
vestment portfolio that contained any- 
thing below an AA bond. 


Further Factors 


Let me warn that in another type of 
unsound boom the spending to borrowing 
comparison needs to be offset by still 
other banking figures before it gives a 
clear warning of trouble. 

In 1926, if you subtracted total bank 
loans from total bank deposits, there was 
a difference (or business cash margin) 
of roughly 5 billion dollars. That repre- 
sented the free and clear cash which the 
bank depositors of the country would 
have had left if they had paid off all their 
bank loans. By mid-year 1929, this cash 
margin had dwindled to little more than 
3 million dollars. That was the “offset” 
—the dragging down influence,—which 
counteracted a continuous rise in the 
ratio of spending to borrowing. 

And so it happened that in 1929, the 
various banking figures offset each other 
in such a fashion that they showed a 
sharp decline beginning in March of that 
year-—-nearly seven months before the 
stock market crash that astonished the 
American business and political world. 


A Sure Sign 


Going backward over the record, I can 
assure you that the banking figures of 
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the first half of 1937 would have led you, 
first, to curtail your long-term bond in- 
vestments in the earliest months of 1937 
and, by midsummer, to protect your port- 
folio accounts and trust funds by selling 
most of your lower grade bonds and com- 
mon stocks. In early 1934, the banking 
figures would have led you to invest 
heavily in long-term bonds, ‘in spite of 
all the scare talk of inflation then run- 
ning around in high quarters. 

In April, May and June of 1932—even 
while the stock market was taking its 
final plunge—the banking figures would 
have shown you indisputable evidence of 
a basic turning point in the depression. 
After February, 1929, they would have 
given you invaluable warning of impend- 
ing trouble in both bond and stock mar- 
kets. They would have shown you after 
March, 1921, the beginnings of recovery 
from that short lived depression. 

Even the Federal Government itself 
can not act in an important way with- 
out producing an immediate symptomatic 
change in your banking figures. If you 
hold this as a deep and common sense 
conviction—supported as it is by evi- 
dence from the past—you will find that 
without going outside of your own fam- 
iliar sphere of activity, you can gauge 
well in advance of industry and of stock 
and bond markets those tidal forces 
which, made by human beings in the first 
instance, react violently upon all of us, 
to our threatened despair and to our 
ultimate success and powerful achieve- 
ment. 

0 


Reserve Bank Trust Earnings 
Increase 


Trust department earnings of member 
banks of the Federal Reserve system show 
up very favorably with the record of other 
sources of income since 1929, it is re- 
vealed in the annual report of the Board 


of Governors for the year 1937. While 
interest and discount on loans dropped 
heavily from $1,562,769,000 in 1929 to 
$552,563,000 last year, trust earnings in- 
creased from $77,589,000 to $96,302,000. 
Moreover, only one other source, interest 
and dividends on investments, showed a 
rise, less than $8,000,000, the total earn- 
ings for 1937 being little more than half 
of the 1929 income. 
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Distribution versus Creation of Wealth 


HE total real wages or the living- 

standard in a free country like the 
United States is determined solely by the 
total quantity of goods and services pro- 
duced per worker. It means that all re- 
distribution schemes are fallacious and 
result in lowering instead of raising the 
well being of a country unless the sug- 
gested redistribution scheme indirectly 
as a result of its operation stimulates 
to a larger total production of goods and 
services, or at least fails to reduce that 
total. To make the case concrete, the 
U. S. Department of Commerce estimates 
our national income last year at 68 billion 
dollars and the average per capita in- 
come to all of the 41 million gainfully 
employed workers at just under $1,300. 


How one kind of redistribution of this 
income would work can be seen from the 
figures of the leading expert of the De- 
partment of Commerce, Mr. Kuznets, 
who shows that if one were to divide all 
the excess of income above $2500 per 
family in the United States among all 
the families having less than $2500 the 
average increase to the latter group 
would at the start be between $80 to 
$100 per year per family. This means 
that a $4 a day workman would get $4.36 
a day provided and only provided that 
his productivity remained unchanged. 
Actually can there be any thoughtful 
person who does not see that the move 
would destroy all the leadership and the 
brains and the enterprise which have 
made most of the income possible? If 
this is so it would simply be another 
case of killing the hen that lays the 
golden egg. 


Robbing Peter to Pay Paul 


Consider then a second type of redis- 
tribution which is more frequently 
urged. The great bulk of the income of 
the United States—more than 90% of 
it—is already in the hands of families 
which live on $2500 a year or less. Let 
us divide these into two groups, first the 
unskilled labor group whose wages yield 
them say from $700 to $1300 a year per 
family, and the so-called skilled labor 
and middle class group whose income is 


from $1300 to $2500 a year. Let us as- 
sume that in the long run we can in- 
crease the national income by redistrib- 
uting the present national income be- 
tween these two groups so that the un- 
skilled labor gets a larger fraction of the 
whole and thus gains increased buying 
power. In order to give this group its 
increased buying power you must take 
away precisely the same buying power 
from the middle income group since this 
is the essence of a redistribution scheme. 
What is the necessary result of this 
process? Is not the middle group which 
has lost its buying power the very one 
which creates wants and distributes work 
in a socially useful way? Is it not the 
group which by its industry and skill 
has already won its way out of the un- 
skilled labor group, has shown that it - 
has the ambition to demand more and 
more of civilization’s goods and services, 
while has not this unskilled group on 
the average a very much larger chance 
of wasting its increased pay in increased 
idleness or socially harmful activities and 
thus decreasing the total amount of 
goods and services produced, thereby 
continuously reducing the standard of 
living and the general well being? Is not 
the result necessarily precisely the op- 
posite of that which is sought? 


I am at least ready to assert that all 
redistribution plans for raising the stan- 
dard of living are either wholly falla- 
cious or at least of complete insignifi- 
cance in comparison with the historic 
scientific method by which the standard 
of living has actually been continuously 
raised in the past, namely, by contin- 
uously applying more and more science, 
or more and more capital as you prefer, 
to industry and thus supplying the 
worker with more and better tools that 
enable him in the same time to produce 
more goods and services. This is not 
only sound science, and sound economics, 
but sound Christianity. The method of 
robbing one group of people who through 
their industry and skill had become more 
prosperous and more wealthy than an- 
other group is exemplified in practically 
all the wars of history. It is a method 
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which whether applied by military or in- 
dustrial groups always destroys wealth 
instead of creating it. It is an old, old 
frontier which should have been long ago 
abandoned. The newer method of science 
has historically shown itself extraordin- 
arily effective. It is to create more 
wealth so that there may be more to 
distribute. The one way of increasing 
the standard of living is to apply more 
brains, more industry, more science, 
more capital to the process of produc- 
tion.—Robert A. Millikan, chairman, 
Executive Council, California Institute 
of Technology, in address before 1938 
Annual Meeting of Chamber of Com- 
merce of the U. S. 


Working Capital of U. S. Industry 
Strong 


According to a survey of the working 
capital position of fifty major and fifty mod- 
erate-sized U. S. corporations announced re- 
cently by the New York investment man- 
agement firm of Young & Ottley, Inc., Amer- 
ican banks will be unable to count on indus- 
try as a source for the greatly increased 
loans recently urged upon them by the Re- 
construction Finance Corporation. 

“The whole question”, said President Wal- 
ter von Tresckow of Young & Ottley, Inc., 
“is not one of wanting to lend money on the 
part of the banks nor the desire of the Fed- 
eral Government for loans, but one of facts 
as to the need for loans on the part of. in- 
dustry.” 

The survey indicates that American indus- 
try as a whole has working capital suffi- 
cient both for present needs and for hand- 
ling a substantially expanded volume of 
business. 


Wisconsin Bankers Open District 
Meetings to Public 


Thousands of people in and near Apple- 
ton, Mansfield, LaCrosse, Madison and 
Waukesha were special guests of their banks 
at a series of five meetings all held con- 
secutively. 

The meetings, sponsored by the Wisconsin 
Bankers Association, featured John Carter, 
radio star and tenor of the Metropolitan 
Opera Association, and William A. Irwin of 
the American Bankers Association, New 
York City, as guest speaker. 
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An Unusual Clause 


A unique provision is to be found in the 
will of the late Dr. Joseph Pomeroy Widney 
of Los Angeles, Calif. Although the will 
names four individual co-executors, there is 
a direction that the share of one legatee 
“be placed by the executors in the keeping 
of some Trust Company or Savings Bank, 
there to be held with what interest may ac- 
crue as a trust fund. From this fund is to 
be paid sixty dollars monthly for the use 
and benefit of” the designated beneficiaries. 

Another clause provides that “In case of 
the sale of properties or the receipt of mon- 
ey from any other sources, the moneys are 
to be placed in a Savings Bank and there 
held until distributed—loaning of the mon- 
ey is forbidden. This prohibition is abso- 
lute.” 

Dr. Widney was co-founder of the Uni- 
versity of Southern California and was the 
school’s second president. He served for a 
time in the Civil War and was 96 years old 
at his death. 


Women Active in Escrow Association 


The California Escrow Association whose 
membership is made up by employees of 
banks, title companies, escrow companies, 
and building and loan companies of Los An- 
geles, Pasadena and Long Beach, is making 
every effort to improve escrow and title ser- 
vice. The association is busy laying plans 
for a progressive year. 

New committee appointments included 
three women. They are: Sally Jean Gray, 
Security-First National Bank, Francis Conk- 
lin, The Farmers and Merchants National 
Bank, and Katherine N. Ferguson, Califor- 
nia Bank, all from Los Angeles. 


Report of Boston’s Permanent 


Charity Fund 


The Committee of the Permanent Charity 
Fund Incorporated, Boston, has published 
their twenty-first annual report of the work 
done for the year ending June 30, 1938. 

The report shows $177,309 was appropri- 
ated from the income and distributed to 115 
organizations. There is also a brief de- 
scription of the work carried on by each 
organization that was beneficiary of the 
fund for the year. 

The book value of the principal of the 
fund is $4,965,287.20 as shown in the re- 
port of the Boston Safe Deposit & Trust 
Company, trustee of the fund. 





Personnel Changes in Trust Institutions 


ARKANSAS 


Hot Springs—J. A. STALLCUP has re- 
fulfill the vacancy. For the past five years 
ident and trust officer of the Arkansas Trust 
Company. Ill health forced him to give up 
his strenuous duties: GEORGE H. SEX- 
TON, for ten-years a State Banking De- 
partment examiner, has been elected to 
He succeeds John Marshall who resigned 
he has been assigned to examine the trust 
company and is familiar with its business. 


CALIFORNIA 


Los Angeles—DONALD O’MELVENY, 
formerly vice president of the Union Bank 
& Trust Company, has joined the investment 
banking firm of Griffith-Wagenseller & 
Durst. 


Pasadena—A. J. HAY has been elected 
vice president and manager of the Pasa- 
dena branch of the Security-First National 
Bank. Mr. Hay has been associated with 
the institution for the past 18 years and 
has advanced from a messenger boy to his 
present position. 


San Francisco—C. H. LANDES has been 
made manager of the Porterville branch of 
Bank of America N. T. & S. A. HUGH 
McLORIE has been transferred to the Red 
Bluff branch where he will act as manager 
and assistant trust officer. In the latter 
capacity, Mr. McLorie will be the first trust 
man at the Red Bluff institution and he will 
give special attention to developing all types 
of fiduciary services in that section. 


ILLINOIS 


Chicago—WILLIAM H. STEWART, un- 
til recently an assistant auditor of the 
Northern Trust Co., has been appointed as- 
sistant comptroller of the Crane Co. 

Chicago—The Board of Directors of the 
City National Bank and Trust Company 
has promoted STUART H. OTIS from as- 
sistant vice president to vice president. Mr. 
Otis has been identified with banking in- 
terest of Chicago since 1924. 


INDIANA 


Terre Haute—WILLIAM M. MEYERS 
has recently been elected president of the 
Terre Haute-First National Bank. He suc- 
ceeds the late W. N. Cox. Mr. Meyer was 


formerly president of the Indiana State 
Bank and president of the Wabash Fibre 
Box Co. WILLIAM K. HAMILTON will 
serve the bank in the dual capacity as vice 
president and chairman of the board. 


IOWA 


Des Moines—LEHMAN PLUMMER has 
been promoted to vice president of the Cen- 
tral Bank and Trust Co. Prior to his elec- 
tion he served as an assistant vice pres- 
ident. 


KANSAS 


Lawrence—GEORGE DOCKING has been 
elected a vice president of the First Na- 
tional Bank and KELVIN V. HOOVER has 
been elected cashier. 


Wichita—PAUL S. WOODS has been 
elected assistant vice president and T. C. 
PEFFER, assistant cashier at the First Na- 
tional Bank. 


LOUISIANA 


New Orleans—P. H. SITGES has recent- 

ly been elected president of the Louisiana 

Savings Bank 

& Trust Com- 

pany, succeed- 

ing the late 

Charles Geiss- 

man. Mr. Sit- 

ges, formerly 

vice president 

and trust of- 

ficer of the in- 

stitution, adds 

another name 

to the rapidly 

increasing list 

of “trust mind- 

ed” presidents. 

EUGENE Mc- 

P. H. SITGES CARROLL, 

cashier, will assume the duties of vice pres- 
ident. 


MICHIGAN 
Battle Creek—LEONARD W. DOTT has 
been advanced from assistant trust officer 
to trust officer of the Security National 
Bank. He succeeds Niles Boles who has 
resigned. 
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Detroit—ERNEST C. HARRIS has been 
chosen executive vice president and a di- 
rector of the Union Guardian Trust Com- 
pany. 


Lansing—FRED MARIN, former Deputy 
State Banking Commissioner for Michigan 
and Cashier of the Traverse City State 
Bank, Traverse City, will become vice pres- 
ident and cashier of the Bank of Lansing. 
He succeeds John Marshall who resigned 
after many years of service. 


MINNESOTA 


St. Paul—JOHN K. FESLER, hereto- 
fore a vice president of the Liberty State 
Bank, has been advanced to the presidency 
of the institution to succeed the late Hor- 
ace H. Lampert. 


NEW YORK 


New York—J. A. W. RICHARDSON, Jr. 
has been appointed corporate trust officer 
of the Chemical Bank & Trust Company, 
succeeding Wallace C. Von Arx who re- 
signed. Mr. Richardson was manager of the 
bank’s Legal Department. JOHN F. WOOD 
was elected an assistant trust officer in the 
personal trust department, 


New York—ROBERT PENINGTON, trust 


officer of the Manufacturers Trust Com- 
pany, will be transferred to Florida on Oc- 
tober ist to take care of the interests of 
the bank’s cor- 
porate trust 
department in 
North Caro- 
lina, South 
Carolina, 
Georgia, Ala- 
bama, and 
Florida. Mr. 
Penington, 
who will be- 
come a_ per- 
manent resi- 
dent of Flor- 
ida, will devote 
special atten- 
tion to new 
and refunding 
issues of municipal bonds, in which field he 
is a recognized expert, having written and 
spoken on the subject before Florida League 
of Municipalities. He is a member of the 
Florida, New York, Delaware and U. S. Su- 
preme Court Bars. 


New York—WILLIAM G. BRADY, JR. 
has been named senior vice president in 
charge of domestic operations at the Na- 


ROBERT PENINGTON 
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tional City Bank. JOSEPH P. DURRELL 
was placed in a similar capacity with re- 
spect to overseas operations. 

New York—The Guaranty Trust Com- 
pany has announced the appointment of 
DONALD B. ANTHONY and JABISH 
HOLMES, JR., as assistant real estate of- 
ficers. 


New York—At a recent meeting of the 
Board of Trustees of the Title Guarantee 
and Trust Company, JOHN B. MORTON 
was elected a trustee of the Company. 


Norwich—CYRUS M. HIGLEY has been 
promoted to the presidency of Chenango 
County National Bank & Trust Company, 
succeeding his late father. STUART C. 
NELSON was advanced to cashier and elect- 
ed a director, and RICHARD A. DANIELS 
was designated assistant cashier. 


Saratoga Springs—NEWMAN E. WAIT, 
formerly vice president and trust officer, 
has been elevated to the presidency of the 
Adirondack Trust Company. JOSEPH B. 
HUMPHREY was elected treasurer. Mr. 
Humphrey was formerly cashier and trust 
officer of the Ballston Spa National Bank 
of Ballston Spa. 


White Plains—ANDREW WILSON, JR. 
has been elected president of The County 
Trust Company, succeeding ARTHUR H. 
TITUS who was made Chairman of the 

Board. For the 

past eight 

years, Mr. Wil- 

son has_ been 

vice president 

of Bank of the 

Manhattan 

Company of 

New York 

City. He was 

one of the or- 

ganizers and 

lirectors of the 

Caleb Heath- 

cote Trust 

Company of 

Scarsdale 

ANDREW WILSON which l a t er 

consolidated with the institution of which 

he is now president and in which he has 

been active since 1934 when he was elected 

a director. Mr. Wilson has also been active 

in the American and New York State Bank- 

ers Associations as a member of various 
committees. 

Utica—TIMOTHY J. HARRINGTON, 
executive vice president of the First Citi- 
zens Bank and Trust Co., resigned his post 
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last month to join a plumbing and heater 
firm. 


OHIO 


Cleveland—H. P. BERARDI, manager of 
the Cleveland Trust Co.’s Euclid Avenue- 
East 105th St. office and P. C. JOHNSON, 
manager of the company’s Euclid Avenue- 
Mayfield Road branch, have been promoted 
to the offices of vice president and assistant 
vice president, respectively. 


Cleveland—LORING L. GELBACH has 
resigned as manager of the local office of 
the RFC to become vice president of the 
Central National Bank. 


OREGON 


Portland—R. F. WATSON has been ad- 
vanced to vice president of the United 
States National Bank; OWEN R. MARIS 
and JOHN F. HUXTABLE were promoted 
to assistant vice presidents. 


PENNSYLVANIA 


Elizabethtown—J. W. WOLGEMUTH has 
been elected president of the Elizabethtown 
Trust Company. He succeeds the late A. 
G. HEISEY. 


Philadelphia—At a recent meeting of the 
Board of Directors of the Provident Trust 
Company MALCOLM V. RUSSELL was 
appointed assistant secretary. 


Pittsburgh—WILLIAM B. McFALL has 
been elected president of the Commonwealth 
Trust Company, succeeding the late How- 
ard Irish. Mr. McFall is a director of the 
bank and an attorney. J. F. McCLURG 
was chosen president of the Commonwealth 
Real Estate Company, an affiliate of the 
bank, a position which Mr. 
Irish also held. 

WEST VIRGINIA 

Moundsville — C. C. 
SCHWAB, for many years a 
vice president of the Mercan- 
tile Banking & Trust Co., has 
been elected president of his 
institution. He succeeds the 
lat THOMAS SCOTT. C. 
C. ROE was elected vice pres- 
ident of the bank. ; 

_ UTAH 

Salt Lake City — W. J. 
HALLORAN has retired as 
president of the Halloran 
Savings and Trust Company 
after 51 years of service. 


WILLIAM B. McFALL 
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S. L. BILLINGS, president of the Union 
Mortgage and Investment Company, will 
succeed him and the institution’s name will 
be changed to Union Trust Company. 


ENGLAND 


London—A. E. ROGERS has been ap- 
pointed manager of the Executor and Trus- 
tee Department at the Exeter branch of 
Lloyd’s Bank, Ltd. 


—_——___ 9 


Trust Institution Briefs 


Los Angeles, Cal.—Taking advantage of 
a new interpretation of the Federal Reserve 
Act which permits companies devoted ex- 
clusively to trust service to become members 
of the Federal Reserve System, California 
Trust Company, one of the largest such com- 
panies in the United States, has been ad- 
mitted to membership, according to A. E. 
Huntington, president of the company. 

“The principal object in applying for 
membership in the Federal Reserve Sys- 
tem,” said Huntington, “was to obtain all 
the protection available for our clients and 
beneficiaries. 

“In addition, membership in the Federal 
Reserve System, automatically provides 
membership in the Federal Deposit Insur- 
ance Corporation. California Trust Com- 
pany directs its attention exclusively to the 
various phases of trust activity and does not 
receive deposits as do savings and commer- 
cial banks and accordingly does not have 
any deposit liabilities. Nevertheless, under 
FDIC regulations, trust funds placed on de- 
posit by it with banks will be insured to a 
much greater extent than heretofore,” Hunt- 
ington pointed out. 

Fort Collins, Colo.—The First National 
Bank and the Poudre Valley National Bank, 

here, joined together in part 
of their Public Relations 
Program by sponsoring a 
meeting of all taxpayers “tu 
educate the public on tax 
matters.” 


This meeting was an out- 
standing success. Fully 50% 
of those who were intensely 
interested were unable to find 
either sitting or standing 
room in the hall where the 
county’s financial and tax 
affairs were being placed be- 
fore the public as a result 
of an outside, disinterested 
audit. 
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South Bend, Ind—The City National 
Bank and the Citizens Trust & Savings 
Bank have consolidated into one institution 
known as the. City National Bank and 
Trust Co. of South Bend. Full trust pow- 
ers have been granted the new bank. 

It has a capital of $500,000 and surplus 
of $100,000 and undivided and net profits 
of $37,000. 

Dr. Stanley A. Clark, formerly president 
of the City National Bank, was named pres- 
ident and chairman of the board of the new 
institution. Ira W. Ciralsky, president of 
the trust company, was elected vice pres- 
ident. Other new officers, all of whom were 
officers of the other banks, are: C. O. 
Craig, vice president and cashier; R. W. 
Goheen, vice president and trust officer; L. 
O. Titus, assistant trust officer; D. C. John- 
son, assistant cashier, and George E. Waner, 
assistant cashier. 


Des Moines, Ia.—E. A. Ebersole, presi- 
dent of the Iowa Bankers Association and 
cashier of the State Central Savings Bank 
at Keokuk, has announced the following 
men as members of the committee on Trust 
Business: 

James Huiskamp, Jr., assistant vice 
president and trust officer, State Central 
Savings Bank, Keokuk, chairman; R. B. 
Figge, cashier, Guaranty Bank & Trust Co., 
Cedar Rapids; C. F. Harris (ex-officio 
member Legislative Committee), cashier, 
State Bank, Gladbrook; Frank R. Warden, 
vice president, Central National Bank & 
Trust Co., Des Moines; E. L. Job, president, 
Community National Bank & Trust Co., 
Knoxville; Jos. Menges, cashier, Alta Vista 
State Bank, Alta Vista; Wayne C. Currell, 
president, Emmet County State Bank, 
Estherville; Paul Groszkruger, president, 
Citizens National Bank, Belle Plaine; H. 
N. Rye, vice president and cashier, Forest 
City National Bank, Forest City; H. S. 
Lekwa, vice president and cashier, Ackley 
State Bank, Ackley, and Geo. W. Nelson, 
cashier, Northwood State Bank, North- 
wood. 


Hoboken, N. J.—Four banks, all located 
in Hudson County, will be merged into one 
institution in the very near future. 

The four banks included in the plan are 
the Commonwealth Trust Co. and the First 
National Bank of Union City, the Sea- 
board Trust Co. of Hoboken and the Hamil- 
ton National Bank of Weehawken. 

Conferences on the proposed merger have 
been held for several months and the plan 
has been tentatively agreed on. Details of 
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the consolidation are now being completed 
and will shortly be submitted to the direc- 
tors and stockholdrs. 


Toledo, O.—The Commerce Guardian Bank 
and the National Bank of Toledo will be 
merged on October 1, under the name and 
in the quarters of the Commerce Guardian. 

When the consolidation is completed and 
the new bank starts operations October 1, 
it will have a capital of $1,000,000, surplus 
of $600,000, undivided profits account of 
$200,000 and a reserve for contingencies of 
$200,000, making it one of the most power- 
ful financial institutions in this section of 
the State. 

Under the plan the new bank will be of- 
ficered as follows: Dean Higgins, president; 
James Bentley, president of National Bank 
of Toledo, and E. G. Kirby, vice presidents; 
B. E. Emery, vice president and trust of- 
ficer; H, P. Caves, secretary; W. E. Watson, 
treasurer, and L. C. Ruth, W. L. Lamb and 
Louis Mallendick, assistant secretary-treas- 
urers. Forrest Jeffries, trust officer of the 
National Bank of Toledo, will be associated 
with the trust department of the new bank. 


Spartanburg, S. C_—The Commerce Bank 
of Spartanburg has been granted supple- 
mentary trust powers. 


Fredericksburg, Va.—The Farmers and 
Merchants State Bank of Fredericksburg 
absorbed the Planters National Bank which 
went into voluntary liquidation on Septem- 
ber 1. 


ao 


George H. Kirchner Dies 


George H. Kirchner, president of the Un- 
ion Guardian Trust Company, Detroit, died 
on August 22, at the age of 72, from a 
heart attack. 


Mr. Kirchner spent practically his entire 
life in the banking field, starting to work 
for the Bank of Vincent Scott, Detroit, when 
he was still in his teens. He moved along 
through various posts until he became presi- 
dent of the German-American Bank in 1912. 
He was appointed conservator of the Union 
Guardian Trust Co. in 1933 and he was 
elected president of that institution by the 
directors in 1934. 


On. June 1, 1938, railroad companies hav- 
ing an aggregate mileage of more than 75,- 
232 miles, constituting 30 per cent of the 
total mileage of the United States, were in 
the hands of trustees or receivers. 





Wills Recently Probated 


Dr. Harvey W. Van Allen 
X-Ray Pioneer 


Dr. Harvey W. Van Allen, dean of Spring- 
field medical men and widely known as an 
X-ray and radium specialist, named the 
Springfield Safe Deposit and Trust Com- 
pany, Springfield, Mass., as co-executor of 
his will. 

Dr. Van Allen early identified himself in 
X-ray work, being one of the first to use 
this modality in medicine. He had taken up 
this branch of study in Europe on several 
occasions and was considered an expert with 
a national reputation. For the last 20 years 
he had been a specialist in radium and had 
been a member of the board of chancellors 
of the American College of Radiology. Dur- 
ing his recent illness, he was elected presi- 
dent of this college. In former years he 
had held offices in most of the major medical 
and X-ray societies. 

Dr. Van Allen was an extensive traveler 
and took several trips around the world in 
recent years. 


Mrs. Bettie Davis Wood 
Philanthropist 


Mrs. Bettie Davis Wood, widow of the late 
Dr. Jud B. Wood, named the Virginia Trust 
Company, Richmond, executor of her will. 

Mrs. Wood’s estate, estimated at $2,500,- 
000, was left almost in its entirety to The 
Medical College of Virginia and The First 
Baptist Church Endowment Fund, Inc., of 
Richmond. About $1,000,000 will go to 
each institution. The Medical College be- 
quest will be a memorial to Mrs. Wood and 
her late husband. The church bequest will 
be in memory of Charles T.. and Mary 
Marshall Davis, Mrs. Wood’s parents. 

It was Dr. Wood’s desire that the Medi- 
cal College should receive a large part of 
the fortune, which he accumulated during 
the period of his activity in the South. His 
widow concurred with this wish. It was 
not known until recently that in addition to 
the gift to the Medical College that a be- 
quest was also made to the church. It may 


be that the gift to the church will exceed 
considerably the $1,000,000 or more given 
to the medical school. 


Anne W. Stuyvesant 
Philanthropist 


Miss Anne W. Stuyvesant was a direct 
descendant of Peter Stuyvesant, Dutch Gov- 
ernor of New Netherlands, her being the 
ninth generation since the days of that peg 
legged gentlemen who added so much color 
to his time. 

Miss Stuyvesant lived in a large gray 
stone chateau-type dwelling now in the cen- 
ter of New York City. Her father bought 
the place from Harry F. Sinclaire in 1930 
after the sale of the old Stuyvesant home- 
stead on East 57th street. 

With her sister and her brother she gave 
to the Cathedral of St. John the Divine the 
$300,000 babtistry. She inherited from her 
sister, along with her brother, an equal life 
interest in an estate of more than $1,000,000. 
On the death of Mr. Stuyvesant the princi- 
pal will go to St. Luke’s Hospital. 

Miss Stuyvesant named the United States 
Trust Company, New York, co-executor of 
her will. 


David Lawrence Pierson 
Historian 


David Lawrence Pierson, author of “His- 
tory of the Oranges” and numerous other 
historical works, named the Savings Invest- 
ment & Trust Company, East Orange, N. J. 
as executor of his will. 

He was a member of one of New Jersey’s 
oldest families and was known as “the fath- 
er of Constitution Day,” his work having 
been largely responsible for national recog- 
nition of this holiday. The New Jersey 
Legislature officially recognized Mr. Pierson 
as founder of Constitution Day, September 
17. There were few patriotic monuments 
dedicated in the State without his assistance. 
His history of the Oranges is recognized as 
being the official chronicle of early events in 
that particular section of New Jersey. He 
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also helped to obtain national recognition 
of Flag Day, June 14. 


Bishop Hirma Richard Hulse 
Protestant Episcopal Church 


Bishop Hirma Richard Hulse of the Pro- 
testant Episcopal Church of Cuba who died 
in Havana was a native of Middletown, N. Y. 
He was consecrated a Bishop at the Cath- 
edral of St. John the Divine in New York 
in 1915 and it was the first consecration of 
a Bishop ever to take place in that Cathe- 
dral. The consecrator was Bishop Greer, 
assisted by Bishop Knight, former Bishop of 
Cuba, and Bishop Lines of Newark. In all, 
fourteen Bishops took part in the ceremony. 
One hundred and eighty clergymen were in 
the procession. 

Bishop Hulse and his wife were survivors 
of the Morro Castle disaster in 1934. From 
D deck they slid down ropes to the water 
and were picked up by a life boat from the 
Monarch of Bermuda. They were treated 
for exposure but soon recovered. 

The Fiduciary Trust Company of New 
York City was named in Bishop Hulse’s will 
as co-executor. 


Arthur Sherman Lane 
Construction Executive 


Arthur Sherman Lane, vice president of 
the Lane Construction Company and presi- 
dent of John S. Lane & Son, Inc., named the 
Meriden Trust & Safe Deposit Co., Meriden, 
Connecticut, as executor and trustee of his 
estate. 

The firm John S. Lane & Son, Inc., de- 
veloped an industry of quarrying and crush- 
ing trap rock for use in macadamizing high- 
ways and ballasting railroads. In addition 
the firm began road construction operations. 
This latter development led to the establish- 
ment of the Lane Construction Company 
which took over the road building business. 
The construction company grew to be one 
of the largest road building concerns in the 
entire East. 

Mr. Lane was also interested in many 
philanthropic enterprises. 


Francis Edward Powell 
Business Man 


Francis Edward Powell, president of the 
American Chamber of Commerce in London, 
England, named the Fulton Trust Company 
of New York City co-executor of his will. 

Mr. Powell, a native of Cincinnati, went 
to Europe as a representative of the Stand- 
ard Oil Company in 1901, and three years 
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later became a director of the Anglo-Ameri- 
can Oil Company, and in 1912 was made 
chairman of its board. He held that post 
until 1930 when the company was merged 
with the Standard Oil Company, of which 
he became a director. 

Mr. Powell was chairman of the Inter- 
national Sugar Council from 1931 until 1934 
and at his death was chairman of Radio 
and Electrical Developments, Ltd. He held 
offices and was active in several American 
societies in London 


Isidor Paul Strittmatter 
Gynecologist 


Isidor Paul Strittmatter, gynecologist 
and surgeon, named the Northern Trust 
Company, Philadelphia, Pa., as co-executor 
of his will. 

Dr. Strittmatter served as president of 
the Philadelphia County Medical Society in 
1928 and was active in encouraging the ad- 
vancement of medicine. He established the 
Strittmatter Medal Award. 

ee () 


Emily and Ernest Woodruff 
Foundation Established 


A $1,000,000 charitable and educational 
foundation has been established in Atlanta 
by Ernest W. Woodruff to be known as the 
Emily and Ernest Woodruff Foundation, 
the net proceeds from which will be used 
for charitable, religious and educational 
work. More specifically the funds will be 
used for gifts to universities, colleges, and 
high schools; assistance to worthy indivi- 
duals seeking education; support and en- 
largement of charitable hospitals; aid to in- 
digent and diseased poor people; promotion 
of religious education; erection and improve- 
ment of churches, and encouragement of 
science and literature. 

The work of the Foundation is in charge 
of a Board of Trustees, which is composed 
of the following men: Thomas K. Glenn, 
chairman, who is also chairman of the board 
of directors of the Trust Company of Geor- 
gia, Atlanta; Robert Strickland and Damer- 
on Black, vice president and secretary re- 
spectively of the Trust Company of Georgia, 
and John Sibley, general counsel for the 
Coca-Cola Company and Alfred C. Newall. 

Mr. Woodruff was for many years presi- 
dent of the Trust Company of Georgia, re- 
tiring in 1922. He has continued as a di- 
rector of that institution. He was also a 
leading figure in the development and ex- 
pansion of the Coca-Cola Company, from 
which he retired about two years ago as 
director. 
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Officers Library 


“To know that which lies before us in daily life 
is the prime wisdom”—MILTON 


[TRUST COMPANIES MAGAZINE will be glad to 
furnish, upon inquiry, information as to literature on 
trust and related subjects. Such requests should state 
whether detailed reference works are desired or mere- 
ly brief discussions of the particular matter. The 
magazine will procure any books reviewed in these 
pages or others desired by readers.] 


The Bankruptcy Law of 1938—A 


Comparative Analysis 


JACOB I. WEINSTEIN, Member of the Philadel- 
phia Bar. National Association of Credit Men. 
512 pages. $5.00. 


This book is a section by section analysis 
of and comment on the new bankruptcy law 
known as the Chandler Act. The author, a 
recognized expert in this field, elaborates on 
Chapter X, covering corporate reorganiza- 
tions, which is a substitute for the old sec- 
tion 77-B. In this chapter he points out 
that corporations seeking merely a composi- 
tion of their unsecured debts will be prevent- 
ed from proceeding under the new corporate 
reorganization regulations. Abuses elimin- 
ated through the revision of the old section 
77-B are also mentioned. Another fea- 
ture of this chapter is the discussion of the 
new regulations for the management of a 
property, up for reorganization, during the 
period of the hearings. Other items of in- 
terest are new shortcuts in the liquidation 
of estates, elimination of small claim rack- 
ets, strengthening of the criminal provisions 
with respect to concealment of estates, with- 
holding records, false claims and false finan- 
cial statements. 

The manner in which this material is pre- 
sented is excellent and because the author 
played an active part in the drafting of the 
law, his observations are authoritative. 


Two New Pamphlets on Taxes. 


Prentice-Hall has recently published two 
brochures on federal taxation, both up to the 
standard set by previous material put out 
by this firm. The first is entitled “Taxa- 
tion Affecting Life Insurance” whose ob- 
ject is to provide estate owners and life un- 
derwriters with the essentials of taxation 
under the Revenue Act of 1938 and other 
governing statutes, as it affects their in- 
terests. It reveals the generally overlooked 
fact that the important part of the tax law 
is not the rate of tax but the measure. 

Such subjects are discussed as the various 
kinds of life insurance trusts; taxation af- 
fecting life insurance, life insurance trusts: 
and annuities under the Federal income, gift 
and estate taxes and state inheritance and 
estate taxes. The information as to taxa- 
tion affecting life insurance, life insurance 
trusts, and annuities is presented in ques- 
tion and answer form. 

The second booklet is “Federal Tax Law 
with Explanatory Digest.” This is based 
on the Revenue Act of 1938. The pamph- 
lets sell for $1.00 each. 

America’s Stake in International In- 
vestments 

CLEONA LEWIS. The 

$4.00. 710 pp. 

Although there is little interest in for- 
eign investments today, the author con- 
cludes that in the future “there will un- 
doubtedly be some loans that might be 
made on a safe and productive basis.” 
This volume is primarily concerned with 
the historical aspects of the flow of capital 


Brookings Institution. 
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into and from the United States. Part I 
details the role played by foreign funds in 
helping finance the building up of this coun- 
try while part II outlines American invest- 
ments abroad. Attention is devoted to di- 
rect investments as well as to funds ad- 
vanced via the purchase of securities. Of 
particular value are the detailed statistical 
tables concerning various phases of the 
analysis. The trust officer will find this 
volume of interest because of the large 
amount of factual material which it con- 
tains. 


a 


New York Civil Practice Manual 


HAROLD R. MEDINA, Columbia Law School; 
EDWARD Q. CARR and JOHN F. X. FINN, 
Fordham Law School. West Publishing Co. $5.00. 


Significant changes in the various prac- 
tice acts in New York were made by the 
1938 legislature. This new edition of what 
has become a standard reference book in- 
cludes all the amendments passed at that 
session. Among its contents are the Civil 
Practice Act, Rules of Civil Practice, New 
York City Court Act, Surrogate’s Court Act 
and relevant portions of other laws. For 
a quick and accurate reference work, this 
volume is unexcelled. 


_ 


Text of Chandler Act 


Prentice-Hall has prepared a 112 page 
booklet ($1.00) containing a complete ver- 
batim reprint of the Chandler Bill. Those 
interested in or affected by bankruptcy or 
bankruptcy procedure should secure a copy 
of this booklet. 

ed 0 


Industrial Price Policies and Economic 
Progress 


EDWIN G. NOURSE and HORACE B. DRURY. 
Brookings Institution. $2.50. 314 pp. 


A discussion of the factors affecting in- 
dustrial price policies including the influ- 
ence of large scale production and various 
internal and external controls. A historical 
survey of the large corporation indicates two 
major types of price policy. The first is 
concerned with stabilizing prices and thus 
preventing technological advances from be- 
ing fully reflected in lower prices; the 
emphasis here is upon maintaining the stat- 
us quo. The second type “starts from con- 
sumer’s want and purchasing power and 
courageously accepts the task of finding a 
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means of satisfying these wants within the 
limitations of purchasing power.” Prices 
are lowered in the effort to reach new pur- 
chasers and the increased volume in turn 
acts to reduce costs. 

Other methods of passing on reductions 
in costs are also discussed (e.g. premiums, 
improved service, liberal terms of sale, use 
of trade-in, style changes, etc.). Mere size 
as such is not to be condemned; on the con- 
trary it is often necessary to an efficient 
operation of the system. The effectiveness 
of competition between large companies and 
large and small companies is also empha- 
sized. The current monopoly investigation, 
which will cover a part of the material dis- 
cussed in this volume, makes this study par- 
ticularly timely. 

"Reviewed by Dr. Jules Backman 
a 


Heaton on Surrogates’ Courts—Vol. 6 
(New York and Federal Estate 
Taxes 


ALBERT HANDY, Member of the New York Bar. 
Matthew Bender & Co. 786 pp. $10.50 (reduc- 
tion if purchased with set). 


This is a recompiled edition of the original 
work which appeared in 1931, made neces- 
sary by the many legislative and judicial 
pronouncements by the New York and Fed- 
eral Courts on death tax questions. While 
the volume is a complete treatise on the 
New York law, its value transcends state 
lines both because of the comprehensive 
treatment of the Federal tax in addition 
and because more than 90% of the decisions 
on this subject are of the New York and 
Federal courts. 

Recognition is given to the continued im- 
portance of the state death tax laws prior 
to the adoption of Article 10C in 1930 be- 
cause of the wealth of cases under those 
statutes whose reasoning is applicable un- 
der the present statute. For comparative 
purposes, this law is set forth alongside the 
Federal Revenue Act of 1926. This is sig- 
nificant in view of the constantly increasing 
desire to follow the Federal law to obtain 
uniformity of administration and take ad- 
vantage of the 80% credit allowed under 
the 1926 Act. In addition, Regulations 80 
(1937 edition) are reprinted, as well as var- 
ious important forms. For the New York 
tax practitioner at least, this is an ideal 
work, and it should prove of great value 
in other jurisdictions. 


—_ 0 


Remarking about the man who wrote his last will 
and testament on a biscuit, Punch of London opines 
that maybe a few crumbs will be left for the legatees. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T, Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 
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Fiduciary 


Assets—Administration—Priority of 
Claims 


New Jersey—Essex County Orphans Court 
In re Estate of Holmes, 16 N. J. Misc. 402. 


Insolvent estate. Question of priority as 
between preferred claims of the United 
States for income taxes, the undertaker for 
funeral expenses, the widow for incidental 
funeral expenses, burial plot and monument 
and the executor and counsel for commis- 
sions and allowances. 

HELD: The priorities for payment are 
as follows: 

“(1) funeral expenses, including burial 
plot and headstone, all concededly proper in 
amount; (2) executor’s commissions and 
counsel fees, both also conceded as proper 
in amount, and (3) claim of the United 
States government for income taxes for the 
years 1933, 1934, 1935 and 1936.” 

—_$ $__g—————__— 
Life Tenant and Remainderman— Ap- 
portionment of Payments Received 


on Mortgage Certificates 


New York—Surrogate’s Court—New York County 


Matter of Eagle—New York Law Journal, Aug- 
ust 12, 1938. 


The estate owned group mortgage cer- 
tificates having a face value of $235,000 in 
sixteen different series. As certificate- 
holders the executors received payments on 
account of the certificates from a trustee 
for the benefit of all the certificate-holders 
who had been appointed by the New York 
Supreme Court. Many of the underlying 
mortgages had been redeemed or exchanged 
for Home Owners’ Loan Corporation bonds. 
In two of the series in which the executors 
held certificates property had been ac- 
quired through foreclosure or by deed in 
lieu of foreclosure. The executors sought 
instructions as to whether the partial pay- 
ments received by them on account of the 
group mortgage certificates should be ap- 
portioned between principal and income in 
accordance with the rule in Matter of Otis, 
276 N. Y. 101 and Matter of Chapal, 269 
N. Y. 464. 


Decisions 


HELD: There should be no apportion- 
ment in accordance with the Chapal-Otis 
rule of the partial payments made by the 
trustee acting for the benefit of the cer- 
tificate-holders. The executors were not en- 
gaged in any salvage operation. The cer- 
tificates which the executors held, repre- 
senting participating interests in the group 
mortgages, are not true mortgage invest- 
ments. In a true mortgage investment the 
mortgagee may upon default seize the realty 
securing the debt. A true mortgage owned 
by a judiciary is security for the payment 
of income as well as principal, and under 
the Chapal-Otis rule the proceeds of the 
liquidation of the security are apportioned 
between principal and income. Where a 
fiduciary owns participating certificates in 
group mortgages there is no security which 
he may reach and sell. It was therefore con- 
sidered that in the instant case there was 
no salvage operation and there was nothing 
to apportion. 


It was further stated that the trustee ap- 
pointed by the Supreme Court for the bene- 
fit. of certificate-holders was really acting 
as a liquidator of the underlying mortgages 
and that the payments made by him to the 
executors were somewhat analogous to liq- 
uidating dividends paid on the dissolution 
of a corporation. Liquidating dividends 
representing the sale of capital assets re- 
main in capital account and liquidating divi- 
dends representing income or the sale of 
assets in which income was invested are 
payable to income. Accordingly it might 
be that the trustee acting for the certificate- 
holders might acquire and pay income ear- 
marked as such. 


———o 


Life Tenant and Remainderman— 
Taxes on Reconveyed Property 
Chargeable to Corpus 


New Jersey—Court of Chancery 


Fidelity Union Trust Company, Trustee v. Mur- 
phy, 124 N. J. Eq. 201 (Decided August 12, 1938). 


Decedent devised real estate to his son 
for life, remainder in trust for decedent’s 
daughter for life and “finally to grand- 
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children, with power to sell in the execu- 
tor. In 1925 the property was sold for 
$470,000., of which $94,000, was paid in 
cash and the balance secured by a pur- 
chase money mortage. In 1932 the pur- 
chaser was unable to continue to carry 
the property and reconveyed it to the 
executor as trustee under the will in con- 
sideration of the cancellation of the bond. 
The reconveyance to the executor was 
subject to taxes and interest amounting to 
$11,362. The bill of complaint by the 
executor asked instructions of the Court 
as to whether the taxes accrued against 
the mortgaged property prior to the re- 
acquisition by the trustee should be paid 
out of corpus or income. 

HELD: If the mortgage be regarded 
as an ordinary investment of trust funds, 
then clearly, the rule would apply that 
taxes accrued against the mortgaged prop- 
erty prior to its acquisition by the trus- 
tee, should be paid in the first instance 
out of the corpus. And then on final dis- 
position of the property, corpus would be 
reimbursed for the taxes advanced and 
the balance of the proceeds would be ap- 
portioned between income and corpus. 
(Citing cases.) 

Or it may be said, the mortgage was 
not an investment; it was a mere security 


for part of the price at which the home- 


stead was sold. In this view, the sale of 
the homestead was never fully consum- 
mated and while the transaction was still 
incomplete and part of the purchase price 
remained unpaid, the sale was abandoned 
and the property returned to the execu- 
tor. 

If such a theory of the case be adopted, 
the entire transaction from initiation to 
rescission must be taken as a unit and its 
net effect considered. In place of an old, 
though expensive residence, the estate had 
a modern business building well suited to 
the locality. It received and retains $54,- 
500 on account of the attempted sale. 
Contra is the resulting tax lien of $11,- 
362. It seems clear that equity requires 
this lien to be paid out of the sum of 
$54,500, that is, out of corpus. Colonel 
Murphy received between 1925 and 1931 
as interest on the mortgage, a sum prob- 
ably in excess of the vendee’s net income 
from the land, but this does not affect the 
result. 

There is also presented a question of 
taxes on the land accrued between the 
date of the deed to complainant and the 
death of Colonel Murphy. Counsel agree 
that the taxes are payable out of income, 
at least to the extent of the income of 
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the property taxed. Figures presented by 
complainant’s accountant, show the bal- 
ance from rents received or accrued in 
the period and collected thereafter, after 
paying all operating expenses and $1,000 
of taxes is $3,464. Taxes accrued for 
the same period, $3,886, less $1,000 paid, 
leaves unpaid taxes of $2,886. This sum 
should be charged against rental income. 


ee 
Living Trusts—Court of Equity Has 
Jurisdiction to Modify Terms of Ir- 
revocable Trust Agreement When 
Necessary to Preserve Trust Es- 
tate 


North Carolina—Supreme Court 
Cutter v. Trust Company, 213 N. C. 686 


In 1932 trustor created a trust agreement, 
Several policies of insurance upon the life 
of the trustor constituted the subject matter 
of the trust. The trust agreement provided 
that upon the death of the insured, or other 
maturity, or surrender of any policy, the 
trustee shall collect the proceeds thereof and 
hold, manage, invest and reinvest the prin- 
cipal thereof in bonds of the United States, 
the State of North Carolina, or any county 
or city located in North Carolina of suffi- 
cient rating to be classed at the time of 
purchase as legal investments for savings 
banks of the State of New York. 

It was further provided that upon failure 
to pay premiums on policies covered by the 
agreement, the trustee, in its sole discretion, 
may pay such premiums either by executing 
policy lien notes or by borrowing sufficient 
funds for that purpose. The trust agree- 
ment further provided with reference to the 
right to revoke or change the agreement as 
follows: 


“It is distinctly understood that the insured 
fully realizes that he is by this instrument giving 
to the trustee full title to the trust estate and that 
he has no right to revoke, change, alter or modify 
this agreement in any manner under any circum- 
stances, it being the intent of the insured to 
make this instrument irrevocable.” 


There were minors who had acquired a 
vested interest in the subject matter of the 
trust estate. 

The action was instituted by the trustor 
against the trustee and the grandchildren of 
the trustor for the purpose of having the 
administrative provisions of the trust agree- 
ment changed to the end that the trustee 
might be given much broader investment 
powers of a discretionary nature. All 
minors having an interest in the trust es- 
tate were properly represented by guardian 
ad litem. The court, sitting as a court of 
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equity, struck out the provisions in the trust 
agreement relating to the investment of 
the trust funds and inserted new provisions, 
much broader in scope, and enlarged and 
made more definite the power of the trus- 
tee to borrow funds with which to pay pre- 
miums on the policies. 

The trustee appealed to the Supreme 
Court, which affirmed the decree of the low- 
er court modifying the administrative fea- 
tures of the trust agreement in order that 
the corpus of the trust might be preserved 
for the beneficiaries. 

SS 


Powers—Limitations—Postponement 
of Vesting Until Distribution of Es- 


tate 
California—District Court of Appeal 
Estate of Campbell, 94 Cal. App. Dec. 482. 


Campbell’s Will left residue of estate to 
the four chair officers of a lodge, “*** being 
the four chair officers in office at the time 
of distribution of my estate, *** such offi- 
cers shall take the same free of any trust, 
but it is my expectation that they will ap- 
ply the same for charitable purposes con- 
formable to the policies of such San Diego 
Lodge No. 168.” 

The four chair officers of the lodge were 
elected annually, and the individuals occupy- 
ing those offices when petition for distribu- 
tion came on for hearing were not the same 
as those occupying them at date of dece- 
dent’s death. Decree holding residuary gift 
invalid and that Campbell died intestate as 
to residue, affirmed. 

HELD: Under California Constitution, 
Article XX, Sec. 9, forbidding perpetuities 
except for eleemosynary purposes, and Civil 
Code 715 and 716, forbidding suspension of 
absolute power of alienation except during 
lives in being or for flat period of twenty- 
five years and providing that power of alien- 
ation is suspended when there are no per- 
sons in being by whom an absolute interest 
in possession can be conveyed, provision of 
will quoted creates possibility of unlawful 
suspension, since distribution of estate 
might not take place within twenty-five 
years after decedent’s death. Court cites 
Johnson v. Preston, 226 Ill. 447, 80 N. E. 
1001; Husband v. Epling, 81 Ill. 172; Peo- 
ple v. Simonson, 126 N. Y. 299; Cruikshank 
vw. Chase, 113 N. Y. 337. 


NOTE: In this case vesting was post- 
poned so there was a true perpetuity in- 
volved, not merely a restraint on alienation. 
The charitable trust involved, being only 
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precatory, did not save it. If interests of 
legatees had vested at testator’s death it 
would seem that a postponement of enjoy- 
ment until after administration had been 
completed or testator’s debts paid would not 
have invalidated the gift. See Note 13 A. 
L. R .1033; 110 A. L. R. 1450, 1452. If in- 
terests are vested, the facts that they may 
be divested within lives in being at testa- 
tor’s death does not violate the rule. Es- 
tate of Cross, 163 Cal. 778. See Estate of 
Clarke, 103 Cal. App. 243. The present de- 
cision is an illustration of the rather ex- 
treme technique which the courts are in- 
clined to insist on in dealing with this sub- 
ject. For other illustrations of the same 
tendency, see Note 67 A. L. R. 546; Leach, 
Perpetuities in a Nutshell, 51 Harv. L. R. 
638. 


70 
Proxy Rules Broadened 


Effective October 1st, new rules gov- 
erning the solicitation of proxies have 
been issued by the Securities and Ex- 
change Commission. Under these rules, 
which are applicable only to securities 
registered on national exchanges, a proxy 
statement must be sent to each person 
solicited, containing the identity of those 
soliciting the proxy, power to revoke, 
nature of questions to be voted upon, 
expenses of solicitation, including com- 
pensation to the solicitors, rights of dis- 
senting stockholders and certain finan- 
cial matters. 

0 

Regulations Governing Sec. 820 of 

Revenue Act 


Late last month, income tax regula- 
tions effectuating the provisions of Sec- 
tion 820 of the 1938 Revenue Act were 
approved by Acting Secretary of the 
Treasury Roswell Magill. As a result, 
the law and regulations now allow for 
adjustment of cases otherwise closed by 
the statute of limitations when such cor- 
rection is necessary to prevent a double 
tax advantage either to the taxpayer or 
the government because of an inconsist- 
ent position taken by the party claiming 
such an advantage. 

a 

We regret to announce the death of Mans- 
field Perry, a partner in Mitchell, Taylor, 
Capron & Marsh, our legal contributing firm 
for New York. 
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Taxation — Inheritance — Taxes 
Chargeable Against Corpus Rather 
Than Against Annuities to Bene- 
ficiaries 


North Carolina—Supreme Court 


Trust Company v. Lambeth, 213 N. C. 576, 197 
S. E. 179. 


The testator devised and bequeathed his 
entire estate to a trustee to be held, pre- 
served and managed for a long period of 
years, with directions to pay the income 
therefrom to his wife and children, includ- 
ing one grandchild, and after the death of 
the designated beneficiaries, to continue to 
pay the income to the bodily heirs of his 
children, and after the death of such bodily 
heirs, the estate to be divided and distrib- 
uted in accordance with the laws of the 
State. The question involved was whether 
or not the inheritance taxes presently due 
the State should be paid out of the corpus 
of the estate without any adjustment as be- 
tween the main beneficiaries entitled to re- 
ceive the income during their natural lives 
and the contingent beneficiaries entitled to 
receive the income and portions of the es- 
tate in the ultimate distribution of the es- 
tate. 


HELD: Under the facts of the case the 
inheritance taxes then due should be paid 
out of the corpus of the estate. The Court 
based its opinion upon the decision in Well- 
man v. Cleveland Trust Company, 107 Ohio 
267, 140 N. E. 104, in which a similar will 
and statute were construed. 


re) 


Wills—Probate—Right of Pretermit- 
ted Heir Who by Contract Acquired 
Interest in Estate to Appeal as 
“Party Aggrieved” 


Minnesota—Supreme Court 
In re Burton’s Estate, 281 N. W. 1. 


David Burton died testate. Had there 
been no will his legal heirs would have been 
Jared Burton and Grace Berg, his only liv- 
ing children, and Dorothy Palmer Jerrel, 
the sole living issue of a deceased daugh- 
ter. Jerrel was not mentioned in the will 
and filed objections to its probate. An 
agreement was entered into between. the 
three legal heirs which provided, among 
other things, that Jerrel should have an in- 
terest in the residue of the estate. Jerrel 
thereupon withdrew her objections and the 
will was duly admitted. Later Jared Bur- 
ton filed a claim against the estate which 
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was allowed by the Probate Court. Jerrel 
requested the representative to appeal to the 
district court and upon his refusal she her- 
self appealed. Her appeal was dismissed 
on the ground that she was not an aggrieved 


party. 


HELD: Reversed. Jerrel, by virtue of 
the contract, had an interest in the estate 
of decedent, which gave her the right to 
contest the allowance of claim filed against 
the estate and to appeal from the order of 
allowance upon the representative refusing 
to do so. 


a 


Wills—Probate—Will May Be Re- 
voked by Implication Notwithstand- 
ing Statute 


Illinois—-Appellate Court 
In re Gartin v. Gartin, 296 Ill. App. 330. 


Testator was married in 1915. He exe- 
cuted his will naming his wife beneficiary 
in 1929. They were divorced in 1936 
and testator died approximately one month 
after entry of divorce decree. Widow 
claimed entire estate. Evidence indicated 
that after the divorce testator sought the 
will for the purpose of destroying it, but 
that he could not find it. It was not ex- 
plained how it came into wife’s possession. 
The wife was originally named as sole 
beneficiary in certain life insurance poli- 
cies, but thereafter the beneficiary on the 
policies was changed by the testator from 
his wife to his estate. 


HELD: A will may be revoked by im- 
plication notwithstanding the Illinois stat- 
ute on the ground that the acts of the 
testator subsequent to the execution of a 
will showed an intention inconsistent with 
the will. 
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